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1122 CONCLUSION

1123 For the foregoing reasons, in case
No. 01-10-0428, the judgment of the cir-
cuit court is affirmed in all respects. With
regard to case No. 01-09-2385, the judg-
ment of the circuit court is reversed in all
respects. We remand this cause to the
circuit court for further proceedings solely
on the issue of whether prejudgment inter-
est should be awarded on plaintiffs’ judg-
ment against defendants for their breach
of the restrictive covenants.

1124 Affirmed in part and reversed in
part; cause remanded.

Presiding Justice STEELE and Justice
MURPHY concurred in the judgment and
opinion.
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Background: Trust, as holder of settlor’s
shares in a family holding company,
brought action to confirm arbitration
award against holding company in the
amount of $2,253,041.58, and holding com-
pany sought to stay enforcement of the
award. The Circuit Court, Cook County,
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Sebastian T. Patti, J., entered summary
judgment in favor of trust, and denied
holding company’s request for a stay of
judgment. Holding company appealed.
Holdings: The Appellate Court, Harris,
J., held that:

(1) arbitrator’s final award addressed all
installment payments due trust under
share purchase agreement (SPA), rath-
er than just such payments due trust
up to the date of judgment;

(2) the merger doctrine did not preclude
family holding company as a judgment
debtor, from commencing litigation
against trust in another action to en-
force its contractual right of setoff
against any payment due trust under
the SPA; but

(3) sibling shareholders’ assignment of
their judgment against settlor to fami-
ly holding company did not create a
debt owed by settlor to holding compa-
ny, as required to allow holding compa-
ny to exercise a right of setoff against
a judgment against it in favor of trust
pursuant to SPA.

Affirmed; rehearing denied.

1. Appeal and Error ¢=982(1)

A trial court’s decision of whether to
grant a release from judgment is reviewed
under the abuse of discretion standard.

2. Alternative Dispute Resolution €=379

Arbitrator’s final award in favor of
trust, as holder of settlor’s shares in family
holding company, and the trial court’s and
appellate court’s affirmance of the award,
addressed all installment payments due
trust under a share purchase agreement
(SPA), rather than just such payments due
trust up to the date of judgment; arbitra-
tor’s final award made it clear it contem-
plated future installment payments, as well
as the payments due as of the date of
judgment by addressing any payments
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then due, as well as future payments which
were required to be paid on each annual
principal due date.

3. Judgment €582

The “merger doctrine” states that
once a party obtains a judgment based
upon a contract, the contract is entirely
merged into the judgment; as a result, the
contract ceases to bind the parties to its
execution and no further action at law can
be maintained on the contract.

See publication Words and Phras-
es for other judicial constructions
and definitions.

4. Judgment &=582, 622(.5)

The “merger doctrine,” stating that
once a party obtains a judgment based
upon a contract the contract is entirely
merged into the judgment, did not apply to
judgment obtained by trust against family
holding company, and thus, family holding
company, as a judgment debtor, was not
precluded from commencing litigation
against trust in another action to enforce
its contractual right of setoff against any
payment due trust under a shareholder
purchase agreement, where holding com-
pany did not attempt to attack the under-
lying judgment, but rather sought to en-
force its contractual right to setoff.

5. Judgment =582

The “merger doctrine,” stating that
once a party obtains a judgment based
upon a contract the contract is entirely
merged into the judgment, applies only to
causes of action to bar relitigation of the
same cause.

6. Judgment &=582

The “merger doctrine,” stating that
once a party obtains a judgment based
upon a contract the contract is entirely
merged into the judgment, does not neces-
sarily preclude a judgment defendant from
commencing subsequent litigation to en-
force its contractual rights; if the defen-
dant’s complaint does not seek to attack

the judgment itself, but rather attempts to
enforce its separate rights under the con-
tract, the merger doctrine does not apply.

7. Judgment ¢>883(10)

Sibling shareholders’ assignment of
their judgment against trust settlor, a non-
sibling shareholder in family holding com-
pany, did not create a debt owed by settlor
to holding company, as required to allow
holding company to exercise a right of
setoff against a judgment against it in
favor of trust pursuant to a shareholder
purchase agreement (SPA), where the
debt owed was to the siblings individually,
and those individuals were not part of
group of companies that comprised the
holding company.

8. Assignments =31, 71

As a general rule, an “assignment” is
a transfer of some identifiable property,
claim or right from the assignor to the
assignee; the assignment operates to
transfer to the assignee all the right, title
or interest of the assignor in the thing
assigned.

See publication Words and Phras-
es for other judicial constructions
and definitions.

9. Assignments &=90

An assignee cannot, merely by virtue
of the assignment, acquire any greater
right or interest than the assignor pos-
sessed.

10. Judgment €=883(10)

No mutuality of obligation existed that
would allow family holding company to
exercise a right of setoff against a judg-
ment against it in favor of trust pursuant
to a shareholder purchase agreement
(SPA), after sibling shareholders of compa-
ny assigned their judgment against trust
settlor to holding company; creditor of
first judgment was trust while the debtor
in the second judgment was trust settlor
individually. S.H.A. 735 ILCS 5/12-178.
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11. Judgment €&=883(10)
Secured Transactions €138

Perfected security interest that trust
settlor’s bank had in any right of trust to
payments under shareholder purchase
agreement (SPA) of family holding compa-
ny of which settlor had been a nonsibling
shareholder, as well as any arbitration
award or judgment related to the SPA,
took precedence over the setoff claimed by
holding company based on its receipt of
assignment of a judgment against settlor
from holding company’s sibling sharehold-
ers, where trust previously had assigned,
to bank, its rights under judgment against
holding company. S.H.A. 735 ILCS 5/12-
178(2).

12. Judgment €&=883(10)

Sibling shareholders’ assignment of
their judgment against trust settlor, a for-
mer nonsibling shareholder in family hold-
ing company, to holding company was for
purposes of collection and therefore the
assignment did not transfer beneficial
ownership to holding company as assignee,
as required for holding company to assert
a setoff against a judgment against it in
favor of trust pursuant to a shareholder
purchase agreement (SPA). S.H.A. 735
ILCS 5/12-178.

James E. Betke, P.C., Chicago, for ap-
pellant.

Novack & Macey LLP, Chicago (Eric N.
Macey, Courtney D. Tedrowe, and John
Haarlow, Jr., of counsel), for appellees
Gerard M. Kenny and Novack & Macey
LLP.

Mayer Brown LLP, Chicago (Thomas S.
Kiriakos, Joshua D. Yount, Aaron Gavant,
Michael D. Frisch, of counsel), for appellee
Bank of America, N.A.
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OPINION

Justice HARRIS delivered the judgment
of the court, with opinion.

71 Respondent Kenny Industries, Inc.
(Kenny Industries), appeals the order of
the circuit court denying its motion for
release from a judgment confirming the
arbitrator’s final award in favor of petition-
er Gerard M. Kenny’s trust. On appeal,
Kenny Industries contends the trial court
erred in denying the motion because it
retained its right of setoff under section
45 of the share purchase agreement
(SPA). Kenny Industries also argues that
petitioner Bank of America, N.A. (Bank of
America), does not have a greater right to
receive payments from the trust. For the
following reasons, we affirm.

72 JURISDICTION

13 The trial court entered a final judg-
ment in the instant case on March 5, 2011,
and Kenny Industries filed a motion to
reconsider on April 4, 2011. The trial
court granted the motion but denied all
relief requested on June 16, 2011. Kenny
Industries filed its notice of appeal on
June 24, 2011. This court granted leave to
amend the notice of appeal on August 9,
2011, and the amended notice of appeal
was filed on August 10, 2011. Accordingly,
this court has jurisdiction pursuant to Illi-
nois Supreme Court Rules 301 and 303
governing appeals from final judgments
entered below. Ill. S.Ct. R. 301 (eff. Feb.
1, 1994); R. 303 (eff. May 30, 2008).

74 BACKGROUND

75 Kenny Industries was formed in
1985 as a holding company for the Kenny
family’s business entities. Its sharehold-
ers consisted of Gerard and siblings
James, Joan, John, Patrick, and Phillip.
The shareholders entered into the SPA
which governed the purchase and sale of
Kenny Industries stock upon the death,
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total disability, or termination of employ-
ment with the Kenny Group of any share-
holder. The SPA defines the Kenny
Group as Kenny Industries, Northgate,
Kenny Construction Company (KCC) and
Seven K Construction Company (Seven K).
The SPA further provides that shares can-
not be transferred without prior written
consent of Kenny Industries and all other
shareholders, except transfer of shares to
the shareholder as sole trustee of a Clif-
ford trust or revocable living trust. How-
ever, any shares so transferred remain
subject to the terms of the SPA. Section
4.5 of the SPA also states:
“If, at the time payments are to be made
under this Agreement to the Sharehold-
er * * * the Shareholder * * * is in-
debted to any member of the Kenny
Group, then [Kenny Industries], in its
discretion, may withhold any payment,
in whole or in part, and apply such
withheld amount to the payment or par-
tial payment of such indebtedness.”

16 On November 2, 1999, Gerard
transferred all his shares of Kenny In-
dustries stock to a trust as permitted by
the SPA (Gerard’s trust). In August
2005, Gerard and his sister, Mary Ann
Kenny Smith, each obtained a $3.5 million
loan from LaSalle Bank, N.A. (which la-
ter merged into Bank of America, N.A.),
for a hotel development project. In No-
vember 2005, Gerard’s employment with
Kenny Industries was terminated and the
termination triggered Kenny Industries’
obligation to purchase his shares pursu-
ant to the SPA. It sent a letter to Ger-
ard’s trust, valuing its shares at about
$5.4 million. It informed the trust, how-
ever, that it intended to exercise its right
to set off a $7.6 million debt it claimed
Gerard owed under a contribution agree-
ment entered into between Gerard, his
siblings, and KCC. The contribution
agreement provided guarantees/agree-
ments to indemnify certain obligations in
the construction and development of the

Bryn Mawr Hotel. As a result of the
setoff, Kenny Industries claimed it owed
nothing to Gerard.

17 On August 2, 2007, the trust initiated
arbitration proceedings in which it disput-
ed Kenny Industries’ valuation of the
shares and challenged its exercise of the
setoff option. The arbitrator issued an
interim award on January 12, 2009. In the
award, the arbitrator valued the trust’s
shares of Kenny Industries stock at
$6,989,626. He concluded that under the
SPA, Kenny Industries must pay that
“amount to the Trust in 15 yearly equal
installments, plus interest.” As for the
$7.6 million setoff claimed by Kenny In-
dustries under the contribution agreement,
the arbitrator ruled that it had no right to
exercise its setoff option because the debt
owed under the agreement was to the
siblings individually, and those individuals
are not part of the Kenny Group. The
arbitrator found “no indebtedness to any
member of the Kenny Group.” A final
award was issued on March 25, 2009, and
it incorporated the provisions of the inter-
im award by reference. It calculated the
amount due to the trust as of the final
award date as $2,253,041.58.

718 Meanwhile, Gerard and Mary Ann
negotiated an extension on their Bank of
America loan in exchange for additional
collateral which included a security inter-
est in any right of Gerard’s trust to pay-
ments under the SPA or any arbitration
award or judgment related to the SPA.
Bank of America perfected its new securi-
ty interest on March 3, 2009.

79 The trust filed a petition seeking
confirmation of the final award and entry
of judgment. On November 3, 2009, it
filed a motion for summary judgment on
its petition. Kenny Industries filed a re-
sponse in which it asked for a stay of
enforcement pending the resolution of a
separate case filed in 2005 (2005 case)
involving Gerard and his siblings. In the
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2005 case, the Kenny siblings sought pay-
ment of the $7.6 million debt owed by
Gerard under the contribution agreement.
On January 29, 2010, the trial court en-
tered summary judgment in favor of the
trust and denied Kenny Industries’ re-
quest for a stay of enforcement. The
court also confirmed the arbitrator’s final
award and entered judgment (trust judg-
ment) in the amount of $3,074,846.95 plus
future principal installments and interest.

710 On February 1, 2010, Kenny Indus-
tries filed an appeal and posted a $4.2
million bond to stay enforcement. On Au-
gust 12, 2010, the Kenny siblings obtained
a judgment in the 2005 case against Ger-
ard personally in the amount of
$7,738,112.23. On October 29, 2010, the
siblings executed a document assigning
their 2005 judgment to Kenny Industries.
On December 9, 2010, the appellate court
affirmed the trial court’s January 29, 2010,
judgment in the trust case and affirmed
the denial of Kenny Industries’ request for
a stay of enforcement. See Kenny v. Ken-
ny Industries, Inc., 406 IlLApp.3d 56, 351
Ill.Dec. 415, 951 N.E.2d 499 (2010). The
court reasoned that Kenny Industries
could not utilize the setoff provision in the
SPA because it “required a showing of
indebtedness to any member of the Kenny
Group, which * * * did not include the
individual siblings.” Id. at 64, 351 Ill.Dec.
415, 951 N.E.2d 499. The court also
agreed with the trial court’s finding that
Kenny Industries did not meet its burden
of showing justification for the stay. Id. at
65, 351 Ill.Dec. 415, 951 N.E.2d 499.

711 On February 14, 2011, the trust
sought enforcement of the trust judgment
and release of its appeal bond. On this

1. Kenny Industries contends that the proper
standard of review is de novo because it is
appealing the prospective effect of the June
16 order, which is an issue of law. However,
ultimately Kenny Industries challenges the
trial court’s denial of its motion to release it
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date, Kenny Industries also filed a motion
to terminate its appeal bond and for a
release of judgment. In its motion, Kenny
Industries claimed that it satisfied the
trust judgment by setting off the amount
owed under the judgment against the
amount Gerard owed the siblings in the
2005 case. On March 24, 2011, the trial
court denied Kenny Industries’ motion.
Kenny Industries filed a motion to recon-
sider, and on June 14, 2011, the trial court
granted the motion but reaffirmed the de-
nial of Kenny Industries’ motion for re-
lease. The trial court also granted the
trust’s petition to release its appeal bond
as well as Novack and Macey LLP’s attor-
ney lien petition, which was filed at the
same time. The trial court entered writ-
ten orders on the judgments on June 16,
2011. Kenny Industries filed this timely
appeal.

112 ANALYSIS

[1] 913 Kenny Industries contends
that the trial court should have granted its
motion for release from the trust judg-
ment. It argues that the Kenny siblings’
assignment to Kenny Industries of their
2005 case judgment against Gerard creat-
ed a debt owed by Gerard to a member of
the Kenny Group. Pursuant to the SPA, it
could then exercise its right to set off the
$7,738,112.23  judgment against the
$6,989,626 purchase price of shares it is
obligated to pay Gerard’s trust under the
arbitration award. Kenny Industries thus
claims it owes no further payment to the
trust and should be released from the
trust judgment. The trial court’s decision
of whether to grant a release from judg-
ment is reviewed under the abuse of dis-
cretion standard.! Security State Bank of

from the trust judgment, arguing that it prop-
erly exercised its right of setoff and as a result
it has satisfied its obligation to pay the trust.
The proper standard of review here is abuse
of discretion.
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Hamalton v. Kimball, 319 Ill.App.3d 635,
638, 253 Ill.Dec. 607, 745 N.E.2d 730
(2001).

[2] 914 Initially, Kenny Industries
contends that the arbitrator’s final award,
and the circuit and appellate courts’ affir-
mance of the award, addressed only the
installment payments due to the trust up
to the dates of judgment. Kenny Indus-
tries claims that the award and court deci-
sions did not address future installment
payments, nor did they invalidate the set-
off provision of the SPA. The trust argues
that Kenny Industries waived this issue on
appeal because it was never brought be-
fore the trial court below. Regardless of
whether the issue was waived, Kenny In-
dustries’ argument is without merit. The
arbitrator’s final award makes clear it con-
templated future installment payments as
well as the payments due as of the date of
judgment. The final award states:

“As to the amount of the award, and
interest, it is clear that the Stock Pur-
chase Agreement contemplated that the
amounts due were to be paid in fifteen
equal annual instalments [sic]. The
provision for interest included in the
contract language provides for interest
payments on the unpaid balance of the
principal, and not merely for interest on
payments in arrears. These payments
are due, and shall be paid on each
principal due date.” (Emphasis added.)

We find that the final award addressed all
installment payments due under the SPA.

[3,4]1 115 The trust disputes that Ken-
ny Industries is entitled to exercise its
right of setoff, and argues that the merger
doctrine bars Kenny Industries from doing
so in this case. The merger doctrine
states that once a party obtains a judg-

2. Gerard also argues that sections 12-176 and
12-178 of the Illinois Code of Civil Procedure
(735 ILCS 5/12-176, 12-178 (West 2010)) bar
a setoff in this case. These provisions deal

ment based upon a contract, the contract is
entirely merged into the judgment. Poile-
vey v. Spivack, 368 I11.App.3d 412, 414, 306
Ill.Dec. 435, 857 N.E.2d 834 (2006). As a
result, the contract “ceases to bind the
parties to its execution” and “no further
action at law * * * can be maintained on”
the contract. Id. Therefore, the trust con-
tends that “the SPA [and its setoff provi-
sion can] no longer be invoked as a defense
to Industries’ enforcement of the Trust’s
Judgment.”

[5,6] 116 However, the merger doc-
trine applies only “to causes of action to
bar relitigation of the same cause.” (Em-
phasis in original.) Stein v. Spainhour,
196 Ill.App.3d 65, 70, 142 Ill.Dec. 723, 553
N.E2d 73 (1990). In Stein, the court
found that the merger doctrine did not
apply because the plaintiff’s claim did not
relitigate the defendant’s liability under
the contract but, instead, “sought attorney
fees which are ancillary to the primary
cause of action.” Id. See also Poilevey,
368 Ill.App.3d at 415, 306 Ill.Dec. 435, 857
N.E.2d 834. Furthermore, the merger
doctrine does not necessarily preclude a
judgment defendant from commencing
subsequent litigation to enforce its con-
tractual rights. Lehman v. Continental
Health Care, Ltd., 240 I1l.App.3d 795, 803,
181 Ill.Dec. 230, 608 N.E.2d 303 (1992). If
the defendant’s complaint does not seek to
attack the judgment itself, but rather at-
tempts to enforce its separate rights under
the contract, the merger doctrine does not
apply. Id. In the case at bar, Kenny
Industries did not attempt to attack the
underlying judgment but rather sought to
enforce its contractual right of setoff
against “any payment” due to the trust
under the SPA. The merger doctrine is
inapplicable and we must now determine
whether Kenny Industries may exercise its
right of setoff under the present facts.

with the common law right of setoff. Kenny
Industries’ claimed right to setoff, however, is
contained in the SPA. Therefore, it is contrac-
tual in nature. The parties have not argued
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[71 117 Kenny Industries contends it
properly set off the 2005 case judgment
against the payments it was obligated to
make to Gerard’s trust under the trust
judgment. It argues that the SPA author-
izes a setoff where the shareholder “is
indebted to any member of the Kenny
Group,” which includes Kenny Industries.
It further argues that the Kenny siblings
assigned their $7,738,112.23 judgment
against Gerard to Kenny Industries, there-
by creating a debt owed by Gerard to a
member of the Kenny Group.

[8,9] 718 Whether Kenny Industries
may exercise its right to setoff pursuant to
the SPA depends on whether the assign-
ment created a debt owed by Gerard to
Kenny Industries. “As a general rule, an
assignment is a transfer of some identifi-
able property, claim or right from the as-
signor to the assignee. [Citation.] The
assignment operates to transfer to the as-
signee all the right, title or interest of the
assignor in the thing assigned. [Cita-
tion.]” Litwin v. Timbercrest FEstates,
Inc., 37 T11.App.3d 956, 958, 347 N.E.2d 378
(1976). However, the assignee cannot,
merely by virtue of the assignment, ac-
quire any greater right or interest than
the assignor possessed. Reimers v. Hon-
da Motor Co., 150 TIl.App.3d 840, 843, 104
Tll.Dec. 165, 502 N.E.2d 428 (1986).

119 In his award, the arbitrator ruled
that as for the $7.6 million owed by Gerard
under the contribution agreement, Kenny
Industries had no right to exercise its
setoff option because the debt owed was to
the siblings individually, and those individ-
uals are not part of the Kenny Group.
The arbitrator found “no indebtedness to
any member of the Kenny Group.” The
trial court confirmed the arbitrator’s final
award and entered the trust judgment in

that the SPA is not a valid agreement, nor do
they allege that the setoff provision violates
public policy. See Wilson v. The Hoffman
Group, Inc., 131 111.2d 308, 137 Ill.Dec. 579,
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the amount of $3,074,846.95 plus future
principal installments and interest. On
appeal, this court affirmed the trial court’s
judgment and further found that Kenny
Industries could not utilize the setoff pro-
vision in the SPA because it “required a
showing of indebtedness to any member of
the Kenny Group, which * * * did not
include the individual siblings.” Kenny,
406 I1L.App.3d at 64, 351 Ill.Dec. 415, 951
N.E.2d 499.

720 The Kenny siblings subsequently
obtained a judgment on the debt owed by
Gerard under the contribution agreement
(2005 case), for a total amount of
$7,738,112.23, and assigned their judgment
to Kenny Industries. However, it is clear
that under the SPA, a debt owed to the
Kenny siblings does not qualify as an in-
debtedness to Kenny Industries that may
be set off against a payment owed to Ger-
ard. It follows that since the Kenny sib-
lings had no right to set off their 2005 case
judgment, they could not properly assign
that right to Kenny Industries. See Lit-
win, 37 IlL.App.3d at 958, 347 N.E.2d 378
(assignee can acquire no greater right than
that possessed by the assignor since “one
cannot convey that which he does not
have”).

[10-12] 921 We also agree with inter-
venor Bank of America’s argument that
the Illinois Code of Civil Procedure (Code)
section 12-178 (735 ILCS 5/12-178 (West
2008)) precludes Kenny Industries’ setoff
here. First, section 12-178(1) bars a setoff
“[wlhen the creditor in one of the judg-
ments is not in the same capacity and trust
as the debtor in the other.” 735 ILCS
5/12-178(1) (West 2008). The creditor of
the January 2010 judgment is Gerard’s

546 N.E.2d 524 (1989). Therefore, we pre-
sume that the setoff provision in the SPA is
valid.
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trust while the debtor in the August 2010
judgment is Gerard Kenny individually.
Kenny Industries is not allowed to exercise
its right of setoff in this case because no
mutuality of obligation exists between the
parties. Also, Kenny Industries assigned
its rights under the August 2010 judgment
in October 2010 while the Trust assigned
its right under the January 2010 judgment
to Bank of America in February 2009.
Thus, Bank of America’s perfected securi-
ty interest in any right of Gerard’s trust to
payments under the SPA, or any arbitra-
tion award or judgment related to the
SPA, takes precedence over the setoff
claimed by Kenny Industries under section
12-178(2). This section bars a setoff
“[wlhen the sum due on the first judgment
was lawfully and in good faith assigned to
another person, before the creditor in the
second judgment became entitled to the
sum due thereon.” 735 ILCS 5/12-178(2)
(West 2008). Furthermore, we agree with
Bank of America that the assignment of
debt by the Kenny siblings was for pur-
poses of collection which does not transfer
beneficial ownership to the assignee as
required to take a setoff. See Bank of
Chicago-Garfield Ridge v. Park National
Bank, 237 IlL.App.3d 1085, 1092, 179 IIL
Dec. 240, 606 N.E.2d 72 (1992) and Lin-
coln Towers Insurance Agency, Inc. v.
Boozell, 291 Ill.App.3d 965, 970, 225 TIL
Dec. 909, 684 N.E.2d 900 (1997). There-
fore, the Code does not permit Kenny
Industries’ assignment for purposes of set-
off and its assignment was ineffective in
that it was only for purposes of collection.
The trial court did not abuse its discretion
in denying Kenny Industries’ motion for
release from judgment.

122 For the foregoing reasons, the
judgment of the circuit court is affirmed.

123 Affirmed.

Presiding Justice QUINN and Justice
CONNORS concurred in the judgment
and opinion.
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Background: Employer appealed decision
of Workers’ Compensation Commission or-
dering payment of benefits for claimant’s
injuries sustained in motor vehicle accident
and remanding to arbitrator for determi-
nation of treatment needs and extent of
disability. After remand for explanation of
findings, the Circuit Court, Cook County,
James C. Murray, Jr., J., confirmed com-
mission decision. Employer appealed.

Holding: The Appellate Court, Stewart,
J., held that decision of Workers’ Compen-
sation Commission remanding to arbitra-
tor for further proceedings on issue of
vocational rehabilitation was interlocutory
and thus not final and appealable.

Vacated and remanded.



