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JURISDICTION

The plaintiffs invoked the district court’s jurisdiction under 28
U.S.C. § 1331 and 29 U.S.C. § 1132(e) and (f). The district court granted
plaintiffs’ motion for summary judgment and entered a revised final judg-
ment order as to 20 class members on October 15, 2010. Defendants filed a
notice of appeal from that order on October 25, 2010. This Court’s jurisdic-
tion over the grant of summary judgment rests on 28 U.S.C. § 1291.

Also on October 15, 2010, the district court certified for interlocutory
appeal its order denying both plaintiffs’ and defendants’ motions for sum-
mary judgment as to the 207 remaining class members. This Court
granted both petitions for interlocutory review on December 13, 2010; its
jurisdiction over the denial of summary judgment rests on 28 U.S.C.
§ 1292(b).

ISSUES PRESENTED FOR REVIEW

1. Whether the district court erred in determining that:

a. plaintiffs are entitled to certain benefits under a pension
plan established under the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”), even though
they cannot satisfy the conditions for obtaining those bene-

fits stated in the plan;



b. an asset purchase agreement between two unrelated corpo-
rate entities had the effect of transferring liabilities from
one tax qualified pension plan to another tax qualified
pension plan, in a manner that triggers ERISA’s “spin-off
rule,” even though neither plan’s terms ever provided for or
permitted such a transfer; and

c. an employer created a thirteen-day ERISA “transition plan”
by employing workers who remained covered by their for-
mer employer’s pension plan during that period.

2.  Whether the district court erred in denying summary judgment
to defendants with respect to the plaintiffs who signed releases of their

claims.

RELATED CASES

There are no other proceedings arising out of this same case pending
before, or about to be presented to, this or any other court or agency. This
case has not previously been before this Court.

Defendants draw the Court’s attention to a related case from the
Eleventh Circuit, in which that court affirmed a grant of summary judg-
ment to defendants with respect to precisely the same claims, arising out
of the same transaction, as those presented here. See McCay v. Siemens

Corp., 247 F. App’x 172 (11th Cir. 2007).



STATEMENT OF THE CASE

Plaintiffs filed the complaint against defendant Siemens! on August
15, 2002, alleging that they and a class of more than two hundred other
employees had been denied benefits in violation of the Employee Retire-
ment Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001 et seq. The
case was referred to a magistrate judge.

Following discovery, the parties filed cross-motions for summary
judgment. The magistrate judge recommended granting plaintiffs’ motion
as to the 20 plaintiffs who did not sign releases (the “Non-Release Plain-
tiffs”) and granting defendants’ motion as to the 207 plaintiffs who did (the
“Release Plaintiffs”). The parties filed cross-objections to the report and
recommendation, and on March 30, 2007, the district court granted the
plaintiffs’ motion with respect to the Non-Release Plaintiffs but denied
summary judgment with respect to the Release Plaintiffs. The court en-
tered a final judgment on October 15, 2010, awarding the Non-Release

Plaintiffs approximately $2 million in damages; it simultaneously certified

1 We here use “Siemens” to refer collectively to defendants Siemens Corpo-
ration, Siemens Westinghouse Retirement Plan for Union Employees, and
Siemens Westinghouse Retirement Plan (the latter two of which were
merged into the Siemens Pension Plan and the Siemens Pension Plan for
Union Employees, respectively), as well as to Siemens Energy & Automa-
tion, Inc., and Siemens Energy, Inc.



its denial of summary judgment as to the Release Plaintiffs for interlocu-
tory appeal pursuant to 28 U.S.C. § 1292(b). These appeals followed.

STATEMENT OF FACTS

The plaintiffs’ former employer, the Westinghouse Electric Corpora-
tion (“Westinghouse”), offered “permanent job separation” (“PJS”) benefits
— essentially, enhanced severance benefits — under the Westinghouse
Pension Plan to employees satisfying certain requirements who were ter-
minated by Westinghouse for reasons other than cause. Defendant Sie-
mens, which became plaintiffs’ employer when it purchased Westing-
house’s power generation business, has never offered its employees PJS
benefits under any of its pension plans. Invoking ERISA, plaintiffs never-
theless claimed entitlement to PJS benefits from Siemens when Siemens
closed the plants where they were employed. In the decision below, the
district court agreed with plaintiffs that ERISA entitled them to the
claimed benefits.

This exceedingly peculiar holding — that an employer may be held Ii-
able for PJS benefits under a pension plan even though its plan does not
now, and has never, offered such benefits to any employee — should be set
aside. The district court’s decision either disregarded or misread the plain
language of both employers’ pension plans and of the Asset Purchase

Agreement between Westinghouse and Siemens that effectuated their



transaction. And that ruling stands on its head a fundamental principle of
ERISA: the statute “is not a direction to employers as to what benefits to
grant their employees.” Dade v. N. Am. Philips Corp., 68 F.3d 1558, 1561
(3d Cir. 1995) (quoting Hlinka v. Bethlehem Steel Corp., 863 F.2d 279, 283
(3d Cir. 1988)). While ERISA protects pension benefits promised to em-
ployees according to the terms under which they are promised, it does not
“foreclose employers from circumscribing the availability of such optional
benefits when they are bring created.” Id. at 1562. The district court’s de-
cision disregarded that principle.

The district court also committed a second basic error: the great ma-
jority of the plaintiffs here — 207 of the 227 class members — expressly re-
leased Siemens from liability for any claims related to or arising out of
their employment or termination. In return, these employees received sub-
stantial severance payments, in some cases amounting to hundreds of
thousands of dollars. These releases are an absolute bar to recovery in this
action and, wholly apart from the district court’s misapplication of ERISA,
the court erred in denying summary judgment as to the plaintiffs who
signed them.

A. Statutory Background

1. Enacted in 1974, ERISA was designed “to provide a uniform regu-

latory regime over employee benefit plans.” Aetna Health Inc. v. Davila,



542 U.S. 200, 208 (2004). There is no doubt that a central goal of the sta-
tute 1s “protecting employees’ justified expectations of receiving the bene-
fits their employers promise them.” Cent. Laborers’ Pension Fund v. Heinz,
541 U.S. 739, 743 (2004). But ERISA does not tell employers what to
promise employees: to the contrary, it is fundamental that “[n]othing in
ERISA requires employers to establish employee benefit plans. Nor does
ERISA mandate what kind of benefits employers must provide if they
choose to have such a plan.” Lockheed Corp. v. Spink, 517 U.S. 882, 887
(1996). Thus, this Court has emphasized repeatedly that

ERISA does not mandate the creation of pension plans. Nor,
with exceptions not here relevant, does it dictate the benefits

to be afforded once a decision 1s made to create one. ... “ERISA
1s not a direction to employers on what benefits to grant their
employees.”

Dade, 68 F.3d at 1561 (quoting Hlinka, 863 F.2d at 283). Accord, e.g.,
Smith v. Contini, 205 F.3d 597, 602 (3d Cir. 2000).

2. This case involves the meaning of two provisions of ERISA that
were invoked by plaintiffs and relied upon by the district court. The first is
ERISA Section 204(g), 29 U.S.C. § 1054(g),2 which provides that “[t]he ac-

crued benefit of a participant under a plan may not be decreased by an

2 Courts variously describe this provision as “Section 204(g)” and
“§ 1054(g),” referring respectively to its location within the Act and within
Title 29 of the U.S. Code. For consistency’s sake, we refer in text to all
ERISA provisions by their location within the Act.



amendment of the plan.” This “anti-cutback rule ... prohibits any amend-
ment of a pension plan that would reduce a participant’s accrued benefit.”
Heinz, 541 U.S. at 741 (internal quotation marks omitted). Although “ac-
crued benefits” are those that “commenc[e] at normal retirement age” (29
U.S.C. § 1002(23)(A)) and therefore ordinarily do not include early retire-
ment or contingent benefits (like PJS benefits) (see, e.g., Tilley v. Mead
Corp., 927 F.2d 756, 759-760 (4th Cir. 1991)), Congress amended ERISA in
1984 to provide that, for purposes of Section 204(g)’s anti-cutback rule, “a
plan amendment which has the effect of ... eliminating or reducing an ear-
ly retirement benefit or a retirement-type subsidy ... shall be treated as
reducing accrued benefits” with respect to any participant “who satisfies
(either before or after the amendment) the preamendment conditions for
the subsidy.” Retirement Equity Act of 1984 § 301, 29 U.S.C. § 1054(g)(2).
In Bellas v. CBS, Inc., 221 F.3d 517, 532 (3d Cir. 2000), this Court deter-
mined that contingent PJS benefits, identical to those claimed by plaintiffs
here, must be treated as “accrued” for anti-cutback purposes because they
are “retirement-type subsidies” within the meaning of Section 204(g)(2).
The other provision addressed below is ERISA § 208, 29 U.S.C.
§ 1058, which concerns circumstances when there is, “[iln the vernacular
of the trade, ... a[n ERISA] plan spin-off.” Dade, 68 F.3d at 1563. This rule

assures that employees are not disadvantaged by a diminution in plan



funding when one ERISA plan merges with, or transfers its assets and lia-
bilities to, another plan. Section 208 accordingly provides in relevant part
that
[a] pension plan may not merge or consolidate with, or transfer
1ts assets or liabilities to any other plan ... unless each partici-
pant in the plan would (if the plan then terminated) receive a
benefit immediately after the ... transfer which is equal to or
greater than the benefit he would have been entitled to receive

immediately before the ... transfer (if the plan had then termi-
nated).

Thus, as this Court has explained, “a plan spin-off is permissible only if
the participants would receive no less on a hypothetical termination of the
plan just after the spin-off than they would have received on a hypotheti-
cal termination just before the spin-off.” Dade, 68 F.3d at 1563.

B. Factual Background

Both before and after the transaction that underlies this litigation,
Westinghouse sponsored, funded, and administered its own tax-qualified
defined benefit pension plan (the “Westinghouse Plan”). JA105. Section 19
of the Westinghouse Plan offered PJS benefits. To qualify for those bene-
fits, the Plan required that a participant (1) satisfy stated age and service
requirements, (2) not qualify for normal retirement benefits, and (3) be
terminated by an “Employer, an Affiliated Entity, or Excluded Unit be-
cause of job movement or product line relocation, or location closedown.”

JA292, 345. An “[e]lmployer, an Affiliated Entity, or Excluded Unit” was



defined, in turn, as Westinghouse or any Westinghouse subsidiary or joint
venture participating in the Westinghouse Plan. JA284, 288, 292. The
Westinghouse Plan also contained two express limits on the availability of
PJS benefits: (1) “in no event shall a Permanent Job Separation occur if an
Employee 1s offered continued employment by ... a successor employer”
(JA293); and (2) “[i]n no event shall a Permanent Job Separation occur af-
ter August 31, 1998” (the “sunset” provision). Id.3

In November 1997, Westinghouse agreed to sell its Power Genera-
tion Business Unit (“PGBU”) to Siemens. JA117. After consummation of
the deal was delayed for the better part of a year, Siemens and Westing-
house executed an Asset Purchase Agreement (the “APA”) on August 19,
1998. JA143. As part of the transaction, Siemens hired all active Westing-
house PGBU employees (the “legacy employees”). JA104-105.

Of particular importance here, the APA expressly provided that
Westinghouse would “retain liability” for all of the legacy employees’ “ac-

crued benefit[s] calculated as of” the closing date. JA138-139. The APA al-

3 As initially adopted, the Westinghouse Plan did not include the sunset
provision, which was added to the Plan in 1994. See Bellas, 221 F.3d at
520-21. After completion of the transaction at issue here, this Court held
in Bellas that the sunset provision was invalid as applied by Westinghouse
to its own employees because the amendment adopting the provision im-
properly cut back on Westinghouse employees’ pre-existing entitlement to
qualify for PJS benefits. Id. at 523.



so stated that the Siemens plan “shall be solely responsible for ... any ben-
efits pursuant to Section 19 [the PJS provision] of the [Westinghouse]
Pension Plan and the corresponding provision of the [Siemens] Pension
Plan ... with respect to a Business Employee who retires or terminates
employment with [Siemens] and its affiliates after the Closing Date.”
JA139-140. At the time this language was drafted, in the fall of 1997, it
was anticipated that the transaction would close long before the Westing-
house PJS provision was to sunset on August 31, 1998.

In fact, however, there were lengthy delays before the transaction
was completed, and, as noted, the sale did not take place until August 19,
1998, less than two weeks before the PJS sunset date. In part to avoid the
administrative burdens of switching employees to new retirement plans
eighteen days into a month, Siemens and Westinghouse amended the
APA, providing that Westinghouse would amend its Plan to offer em-
ployees (for benefit accrual purposes only) credit for service and compensa-
tion during the period from August 19 through August 31, 1998, even
though they would be employed by Siemens during that time. Given this
arrangement, and because the Westinghouse PJS provision was to sunset
the day before legacy employees became covered by Siemens’ pension
plans, Siemens never had occasion to, and in fact never did, include in its

plans a provision “corresponding” to the Westinghouse Plan’s PJS provi-
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sion. Instead, Siemens agreed not to terminate any legacy employees “oth-
er than for cause before September 1, 1998 and in the event it does, to
reimburse [Westinghouse] for any actuarial pension loss caused by such
termination.” JA156; see also JA105.

Siemens also agreed in the APA to offer pension benefits to the lega-
cy employees on “terms and conditions ... substantially identical ... to
those of the Westinghouse Plan in effect as of the Closing Date.” JA138.
Siemens fulfilled this commitment, creating separate but virtually iden-
tical defined benefit plans for the union and non-union legacy employees
(collectively, the “Siemens Plans”) that became effective on September 1,
1998, which was deemed the APA’s closing date for pension purposes. He-
witt Associates LLC subsequently “certified that Siemens’s benefits were
‘in the aggregate comparable’ to those provided by [Westinghouse], and
thus compliant with the APA.” McCay, 247 F. App’x at 174. At the same
time, the APA provided that it did not “confer upon any Person other than
the parties hereto ... any rights or remedies hereunder.” JA142.

After September 1, 1998, the legacy employees became participants
in one of the Siemens Plans. JA105-106. The Westinghouse Plan continues
to exist and to provide former Westinghouse employees pension benefits
accrued under that plan. JA105. Legacy employees who later qualified for

benefits received two pension checks: one from the Westinghouse Plan for

11



benefits accrued prior to September 1, 1998; and another from the Sie-
mens Plans for benefits accrued after that date. Id.

At no time has any Siemens Plan or plan document provided for PJS
benefits. JA106. Upon closing, Siemens recognized the unions that
represented the legacy employees, but notified them that it would not as-
sume their collective bargaining agreements with Westinghouse. JA107.
Union members subsequently ratified a new collective bargaining agree-
ment with Siemens that did not provide PJS benefits to covered legacy
employees. JA107-108.

Siemens later shut down some PGBU facilities and terminated
plaintiffs’ employment for lack of work with no expectation of recall.
JA112. Upon leaving their employment with Siemens, the great majority
of the terminated legacy employees signed releases in which they prom-
1sed not to sue Siemens for any claims related to or arising out of their
employment or termination. JA108-112. In exchange for these releases
and promises not to sue, Siemens paid the terminated employees sever-
ance amounts of between $10,000 and over $200,000. JA112.

C. Procedural Background

In March 2002 plaintiffs submitted claims for PJS benefits to the
Siemens Plans. When the Plans’ administrative committees denied the

claims on the ground that the Plans never provided for such benefits

12



(JA117-142), the named plaintiffs sued Siemens, alleging that they and a
class of more than two hundred other legacy employees had been denied
PJS benefits in violation of ERISA §§ 204(g) and 208.

1. The magistrate judge’s report and recommendation

Following discovery, the parties filed cross-motions for summary
judgment before the magistrate judge, who recommended granting plain-
tiffs’ motion as to the Non-Release Plaintiffs and granting Siemens’ motion
as to the Release Plaintiffs. JA49.

a. The magistrate judge began by deciding that all plaintiffs who did
not sign releases were entitled to summary judgment, although she ac-
knowledged that her ruling addressed a “complex issue of first impres-
sion.” JA82. While the magistrate judge’s reasoning was unclear in signifi-
cant respects, 1t appears to have had two primary bases.

First, the magistrate judge opined that Westinghouse transferred
plan liabilities to Siemens through execution of the APA; that this transfer
made the Siemens Plans spin-offs of the Westinghouse Plan within the
meaning of ERISA § 208; that the creation of the spin-off plan functioned
as an amendment of the Westinghouse Plan, triggering the anti-cutback
rule of ERISA § 204(g); and that this amendment worked an impermissi-
ble cutback by eliminating PJS benefits that had been offered by the Wes-

tinghouse Plan. JA58-80. In finding that a transfer of liabilities between
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plans occurred, the magistrate judge reasoned without elaboration that
Siemens’ promise in the APA “to provide substantially identical benefits to
the transferring employees can be construed to be a transfer of Plan liabil-
ity.” JA61. The magistrate judge also opined that “[t]he pension plan lia-
bilities of Westinghouse were reduced in the APA” by Siemens’ assumption
of “responsibility for specific post-closing benefits.” JA62 (citing APA
§§ 2.3(a)(vi1), 5.5(d)(iv), JA135, 139-40). For these reasons, the magistrate
judge concluded that the Siemens Plans were spin-offs of, and therefore
must be treated as an amendment of, the Westinghouse Plan, and that
this amendment was invalid because it cut back on the PJS benefits pro-
vided by the Westinghouse Plan. JA63-66.

Second, although rejecting plaintiffs’ argument that the APA was it-
self an ERISA plan document (JA67-69), the magistrate judge read the
APA as evidence that “Siemens provided its new employees with pension
benefits through the Westinghouse Plan until its [own] Plans were effec-
tive.” JA72. This, she reasoned, created a Siemens “transition plan” (id.),
the “source of financing” for which “was split between” Siemens and Wes-
tinghouse according to the indemnity provision in the August 18 amend-
ment to the APA. JA70. Because “Plaintiffs had accrued PJS benefits” un-
der this “transition plan,” the magistrate judge concluded, “the newly

hired employees’ benefits were reduced” in violation of Section 204(g)

14



“when the Siemens Plans became effective, and the Siemens Plans did not
offer PJS benefits.” JA75; see also JA74 (“[T]he adoption of the Siemens
Plans was a plan amendment.”).

b. The magistrate judge next turned to the question of the Release
Plaintiffs’ releases. She determined at the outset that “ERISA benefits
[may] be waived by execution of a release” (JA86), and concluded that by
producing the waivers signed by the Release Plaintiffs, Siemens had satis-
fied its initial burden of proof to establish the waivers’ validity. JA87-88.
The burden accordingly shifted to plaintiffs to prove that the releases were
not knowing and voluntary. JA8S.

The magistrate judge concluded that plaintiffs failed to meet this
burden. In reaching this decision, she relied on three uncontroverted facts:
first, plaintiffs failed to produce any evidence calling their knowledge of, or
willingness to accept, the releases into question (JA88); second, plaintiffs
failed to raise any arguments concerning “any of [the] factors” bearing on
knowledge or voluntariness (JA89); and third, plaintiffs admitted both
that they had consulted attorneys “about the meaning and intent” of the
releases and that they had “entered into the agreement[s] voluntarily.”
JA90. After evaluating the language of the releases and concluding that

their meaning was not ambiguous, the magistrate judge recommended
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granting summary judgment to defendants “as to each of the class mem-
bers who signed a release.” JA91.

2. The district court’s opinion

After the parties filed cross-objections to the report and recommen-
dation, the district court granted summary judgment to plaintiffs with re-
spect to the 20 Non-Release Plaintiffs, but denied summary judgment with
respect to the 207 Release Plaintiffs.

a. On the underlying merits, the district court adopted and “aug-
mented” the report and recommendation. JA35.4 Like the magistrate
judge, the court found that Siemens’ agreement in the APA to provide
benefits to the legacy employees that were “substantially identical” to
those offered by Westinghouse constituted “a transfer [of liabilities] within
Section 208’s ambit ... notwithstanding the manner in which the accrued
liability at purchase was being funded/satisfied.” JA28. The district court
also agreed that the clause of the APA that placed “responsiblility]” on
Siemens for “specific post-closing benefits that were not captured within
the retained liability of the Westinghouse Plan” effected a transfer of lia-

bilities from the Westinghouse to the Siemens Plans. Id. In the district

4 Because the district court adopted the report and recommendation on
the merits, we cite throughout the remainder of this brief to the report and
recommendation’s analysis of the merits as the opinion of the district
court.
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court’s view, this “clear and unequivocal” transfer of liabilities under the
APA “implicat[ed] Section 208 and thus trigger[er] the floor protections
which Congress mandated thereunder.” JA30.

Concerning the “transition plan,” the district court agreed with the
magistrate judge that “all the prerequisites needed to recognize the exis-
tence of an ERISA plan attributable to [Siemens] were present and carried
out” between August 19 and August 31 “through the implementation of
the APA.” JA32-34. Concluding further that “a reasonable employee would
perceive an ongoing commitment by Siemens to provide credit toward ac-
cruing pension benefits during the [transition period],” the district court
ultimately held that “plaintiffs are entitled to summary judgment on de-
fendants’ liability as to those class members who did not sign a release.”
JA34-35.

b. As to the releases, the district court “part[ed] paths with the re-
port and recommendation and chart[ed] a different course.” JA35. The
court agreed that releases of pension claims may be valid. JA35-41 (citing
Lynn v. CSX Transp., Inc., 84 F.3d 970 (7th Cir. 1996)). But it concluded
that additional procedures were necessary to determine whether the plain-
tiffs had, in fact, knowingly and voluntarily released their claims. For this

inquiry, the district court adopted the six-factor standard set forth in Finz

v. Schlesinger, 957 F.2d 78, 82 (2d Cir. 1992). JA45-46. The court de-
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scribed the Finz test as entailing a “fact-intensive exercise” and, as a re-
sult, held that summary judgment was categorically inappropriate on the
waiver question. JA47.

Recognizing there were “substantial grounds for difference of opi-
nion” concerning its decision to override the magistrate judge and deny
summary judgment to defendants as against the Release Plaintiffs (JA3),
the district court subsequently certified its denial of summary judgment

for interlocutory appeal.

SUMMARY OF ARGUMENT

The district court committed several fundamental errors, each of
which requires reversal of the decision below. The court believed that Sie-
mens became liable for PJS benefits due under the Westinghouse Plan.
But the simple fact is that no ERISA plan has ever offered PJS benefits to
employees terminated by Siemens; that is enough to resolve this case. And
even if that were not so, nothing in either the agreement between the two
companies or in ERISA itself made Siemens liable for Westinghouse’s
pension obligations.

A. Even if the Siemens Plans were a “continuation” of the Westing-
house Plan, as the district court believed, plaintiffs would be entitled to
benefits from Siemens only if they were eligible for PJS benefits under the

terms of the Westinghouse Plan. But they manifestly were not. The Wes-
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tinghouse Plan made PJS benefits available only to employees who were
terminated by Westinghouse, who were not hired by a “successor employ-
er,” and who were terminated before September 1, 1998; plaintiffs did not
satisfy any of those conditions. Yet the anti-cutback rule has no applica-
tion to employees who fail to satisfy pre-amendment conditions for the re-
quested benefits. Plaintiffs cannot escape this principle by arguing that
Siemens should be treated as the “employer” under the Westinghouse
Plan; both this and other courts have rejected precisely that argument in
circumstances identical to those here.

B. Moreover, even if that were not so, the district court’s theory of
liability would be wrong. The court deemed the Siemens Plans spins-off of
the Westinghouse Plan because, the court believed, the Westinghouse Plan
transferred plan liabilities to the Siemens Plans through the APA. But the
APA did no such thing. The Westinghouse Plan did not in fact take any
steps to transfer liabilities; the Siemens Plans did not accept liabilities;
and by its plain terms, the APA did not purport to effectuate such a trans-
fer of liabilities. ERISA Section 208 has never been applied in such cir-
cumstances.

C. The district court also was wrong in its alternative theory that
Siemens operated a thirteen-day “transition plan” during the brief period

that legacy employees worked for Siemens but remained covered by the
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Westinghouse Plan. There simply is no such thing as a “transition plan”;
by definition, an ERISA plan is a permanent, long-term program. And if
there could be such a “transition plan,” Siemens did not establish one here.
During those thirteen days, it was Westinghouse, not Siemens, that un-
dertook all of the myriad obligations of a plan sponsor.

D. Finally, wholly apart from the merits, Siemens is entitled to
summary judgment as to the many plaintiffs who released the company
from liability for claims relating to their employment. There is no reason
to doubt the effectiveness of the releases: Plaintiffs failed to produce evi-
dence calling their knowledge of the releases into question, failed to raise
arguments relating to the factors that bear on voluntariness, and admitted
that they had consulted attorneys about the releases. The district court
nevertheless held summary judgment unavailable because the inquiry into
voluntariness is “fact intensive.” But that conclusion was wrong. If there is
no genuine factual dispute — and there is none here as to voluntariness of

the releases — Fed. R. Civ. P. 56(c) mandates entry of summary judgment.

STANDARD OF REVIEW

This Court reviews de novo questions of statutory interpretation
(United States v. Hardwick, 544 F.3d 565, 570 (3d Cir. 2008)) and contract
construction (Metropolitan Life Ins. Co. v. Price, 501 F.3d 271, 282 (3d Cir.

2007)).
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ARGUMENT

I. SIEMENS IS NOT OBLIGATED UNDER ERISA TO PROVIDE
PERMANENT JOB SEPARATION BENEFITS TO THE LEGA-
CY EMPLOYEES.

For all the dizzying complexity and baroque features of the opinions
below, several simple and inarguable propositions are enough to dispose of
this case. The Westinghouse Plan provided for PJS benefits, and this Court
accordingly held in Bellas that Westinghouse could not cut back on those
benefits as to its employees. But it is undeniable that no Siemens Plan
does, or ever did, provide PJS benefits; Siemens and Westinghouse offer
their own separate plans, with Westinghouse remaining liable for all bene-
fits accrued under its plan through August 31, 1998; and no Siemens ERI-
SA plan document — or any document of any kind, for that matter — states
that PJS benefits are triggered by termination of employment from Sie-
mens. In these circumstances, and given the fundamental principle that
ERISA does not dictate what benefits employers must provide in their
plans, plaintiffs cannot prevail.

In nevertheless holding Siemens liable, the opaque reasoning of the
magistrate and district judges calls to mind Alice’s response to “Jabber-
wocky”: “Somehow it seems to fill my head with ideas — only I don’t exactly
know what they are!” Lewis Carroll, Through the Looking Glass and What

Alice Found There 30-31 (1871). But it appears the court below had two

21



theories. The first is that Westinghouse transferred plan liabilities to Sie-
mens through execution of the APA; that this transfer made the Siemens
Plans spin-offs of the Westinghouse Plan within the meaning of ERISA
Section 208; that the creation of the spin-off Siemens Plans functioned as
an amendment of the Westinghouse Plan, triggering the ERISA Section
204(g) anti-cutback rule; and that this amendment worked a cutback by
eliminating PJS benefits. The second theory is that Siemens created a
thirteen-day “transition plan” by employing legacy employees who re-
mained covered by the Westinghouse plan during the period between the
closing date of the acquisition and the initiation of the real Siemens Plans
on September 1, 1998; this “transition plan” borrowed the terms of the
Westinghouse Plan, including its offer of PJS benefits; and Siemens
amended its “transition plan,” in violation of the anti-cutback rule, when it
adopted permanent plans that did not include PJS benefits.

These Rube Goldberg theories are wrong at every level. They mis-
read the APA and the relevant plan language. They are premised on a ba-
sic misunderstanding of ERISA. They undermine fundamental ERISA pol-
icies, in a manner that both is unfair to employers and will disadvantage
employees. And they lead to a perverse result: having paid most of the
plaintiffs substantial severance awards in lieu of PJS benefits, Siemens

now nevertheless finds itself saddled with PJS liability that is not pro-
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vided for in its Plans, that it never voluntarily assumed, and that it could
not have anticipated. For all of these reasons, the decision below should be

set aside.

A. Plaintiffs Are Not Entitled To PJS Benefits Because No
Plan Provision Provides For Such Benefits After Termi-
nation Of Employment By Siemens.

1. At the outset, plaintiffs’ claim fails for a fundamental reason: even
assuming that the court below were correct in its reading of both ERISA
and the APA, plaintiffs are not entitled to PJS benefits because no plan
provides for the payment of such benefits to persons in plaintiffs’ circums-
tances. Plaintiffs concede, as they must, that the Siemens’ Plans never
provided for PJS benefits. The district court therefore premised its ruling
on the view that Siemens somehow became obligated to offer benefits
promised to plaintiffs by the Westinghouse Plan, on the theory that the
Siemens Plans were a “continuation” of the Westinghouse Plan (either as
spin-offs or as an amendment of a “transition plan” that borrowed the
terms of the Westinghouse Plan). See, e.g., JA80. But even if this improba-
ble theory regarding the transfer of Westinghouse’s obligations to Siemens
were correct — and it is not, as we show below — plaintiffs would be eligible
to recover only if they are entitled to PJS benefits under the terms of the

Westinghouse Plan. And they manifestly are not.
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The principle that governs here is clear. As this Court has explained,
the rule that employers may not cut back on vested benefits ““does not
mean that Congress intend[ed] to foreclose employers from circumscribing
the availability of ... optional benefits when they are created.” Dade, 68
F.3d at 1562 (quoting Ashenbaugh v. Crucible, Inc. 854 F.2d 1516, 1527
(3d Cir. 1988)). Indeed, “[t]he IRS formally takes the position that the an-
ti-cutback rule does not keep employers from specifying in advance of ac-
crual that ‘the availability of [26 U.S.C.] section 411(d)(6) protected bene-
fits [is] limited to employees who satisfy certain objective conditions ... .”
Heinz, 541 U.S. at 747 (quoting 26 C.F.R. § 1.411(d)-4)); cf. id. at 745-746
(“conditions set before a benefit accrues can survive the anti-cutback rule,
even though their sanction is a suspension of benefits”).5 That rule is
grounded in Section 204(g)’s express language, which provides that the an-
ti-cutback provision “applfies] only with respect to a participant who satis-

fies (either before or after the amendment) the preamendment conditions

for the subsidy.” See Dade, 68 F.3d at 1562.

5 Because compliance with ERISA has tax consequences for plan sponsors,
provisions substantively identical to ERISA appear in the tax code; 26
U.S.C. § 411(d)(6) corresponds to ERISA Section 204(g). The Treasury De-
partment accordingly has responsibility for issuing regulations implement-
ing certain ERISA provisions, including Sections 204(g) and 208. See
Heinz, 541 U.S. at 747; Malia, 23 F.3d at 932 n.4.
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2. That principle 1s dispositive here because plaintiffs have not, and
cannot ever, satisfy the “preamendment conditions” for receiving PJS ben-
efits set by the Westinghouse Plan — and therefore also cannot satisfy the
terms of any “transition” or “continuation” plan that is thought to have
borrowed the terms of that plan. Insofar as is relevant here, the terms of
the Westinghouse Plan are unambiguous: they provide that PJS benefits
are payable only if an employee is “terminated” from “employment with”
Westinghouse itself or a designated Westinghouse affiliate. JA292-293.
They also provide that “[i]n no event shall a Permanent Job Separation oc-
cur,” entitling an employee to PJS benefits, if the employee “continules]
employment” with “a successor employer which is neither” Westinghouse
nor an affiliate. JA292.

And that should be the end of the matter, because plaintiffs’ claims
are barred by both of these elements of the Westinghouse PJS provision.
Plaintiffs plainly were not terminated by Westinghouse or an affiliate; as
plaintiffs concede, they were terminated by Siemens. See JA108. By defini-
tion, a permanent job separation therefore did not occur under the terms
of the Westinghouse Plan. And plaintiffs likewise concede that Siemens is
a successor employer as that term is defined by the Westinghouse Plan
(see id.), which means that plaintiffs’ continued employment by Siemens

after they left Westinghouse also establishes that no permanent job sepa-
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ration occurred under the terms of the Westinghouse Plan. The plan lan-
guage 1s determinative: in the circumstances here, “this court is required
to enforce the Plan as written” (Bellas, 221 F.3d at 522 (brackets omitted)),
and plaintiffs have not “fulfilled [the] conditions ... required to obtain a
vested benefit” by the governing plan. Spink, 517 U.S. at 887.

There is no ambiguity in the proper application of this principle to
this case. Courts repeatedly have considered cases like this one and — with
the exception of the decision below — have uniformly held benefits un-
available.

Indeed, the Eleventh Circuit addressed precisely this question, in a
case 1dentical to this one, involving the very same transaction and pension
plans as are at issue here. The court there rejected the claim for PJS bene-
fits because “Siemens, the company that terminated the employees here,
does not qualify as an ‘Employer’ under the express terms of the Westing-
house Plan that defines ‘Employer’ as ‘Westinghouse Electric Corpora-
tion.” McCay, 247 F. App’x at 177. The court added that “Siemens was a
‘successor employer’ that offered ‘continued employment’ to the terminated
employees. It thus follows that the ending of the terminated employees’
employment with [Westinghouse] in August of 1998 was not a qualifying

event because they had accepted an offer of ‘continued employment’ with
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Siemens.” Id.5

Relying on a decision of this Court, the Eleventh Circuit accordingly
held: “Because the terminated employees had ‘continued employment’
with and were terminated by Siemens, a ‘successor employer,” they do not
qualify for PJS benefits from the Westinghouse Plan. Section [204](g) does
not override conditions originally imposed by the [pension] [p]lan.”
McCay, 247 F. App’x at 177 (quoting Dade, 68 F.3d at 1562). The same

conclusion applies in the identical circumstances of this case.”

6 Although the claim in McCay was brought directly against Westinghouse
under the terms of its Plan (see 247 F. App’x at 176-77), the Eleventh Cir-
cuit’s analysis applies directly to the circumstances here, insofar as plain-
tiffs’ claim rests on the proposition that Siemens’ obligations are deriva-
tive of those created by the Westinghouse Plan. As for claims brought di-
rectly against Siemens, the Eleventh Circuit found them even more ob-
viously insubstantial: “To the extent the terminated employees do assert a
§ [204(g)] violation as to Siemens, such an argument fails, as it is undis-
puted that the Siemens plans only became effective 1 September 1998 and
never provided PJS benefits that could conceivably be cutback.” Id. at 177.

7 After Siemens called the decision in McCay to the district court’s atten-
tion, the court summarily dismissed the Eleventh Circuit’s decision, with-
out discussion, as an “ipse dixit” that “is inconsistent with the guiding
precedent utilized in the Memorandum Order.” JA5 n.2. But that is not so:
The Eleventh Circuit’s analysis was well-considered, relying on not one,
but two holdings of this Court. See McCay, 147 F. App’x at 177 (citing
Dade and Gritzer v. CBS, Inc., 275 F.3d 291 (3d Cir. 2002)). The court be-
low did not even attempt to engage either the Eleventh Circuit’s reasoning
or the precedent of this Court upon which that reasoning relied. And the
Eleventh Circuit’s analysis could hardly have been inconsistent with the
“guiding precedent” applied in the district court’s original Memorandum
Order; the district court’s initial decision did not address this issue at all.
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This Court reached the same conclusion in Gritzer v. CBS, Inc., 275
F.3d 291 (3d Cir. 2002), a decision upon which the Eleventh Circuit relied
in McCay. There, too, the plaintiffs had been employed by Westinghouse;
they accepted work with a successor employer (Ceramics) when Westing-
house sold the ceramics plant where they worked. Id. at 293. Under the
terms of the sale, Westinghouse continued to credit the transferred em-
ployees’ service to Ceramics under its own pension plan (which included a
PJS provision substantially identical to the one at issue here). Id. at 293-
294. When the plaintiffs in that case were later terminated by Ceramics,
they sought PJS benefits from Westinghouse.

Both the district court and this court squarely rejected the plaintiffs’
claim. This Court explained:

[t]he critical question ... was whether [plaintiffs] satisfied the

permanent job separation requirement, which required the

“Employer” to terminate the employee because of a plant close-

down or some similar “non-fault” termination. “Employer”

simply means Westinghouse. It is undisputed that Ceramics,

or any other successor company for that matter, does not quali-
fy as an “Employer” under the express terms of the Plan.

Gritzer, 275 F.3d at 297. Observing that an employee thus “must ... suffer
a permanent job separation” to qualify for PJS benefits under the terms of
the Westinghouse Plan, and that the definition of a “permanent job sepa-
ration ... required [Westinghouse itself] to terminate the employee,” this

Court concluded that the plaintiffs’ termination by the successor employer
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was a “fatal flaw in their case” and affirmed summary judgment to the de-
fendants. Id. The Eleventh Circuit subsequently described Gritzer as “de-
termining that discharge by [a] company not defined as [an] ‘employer’ is
‘fatal’ to [a] claim [for] PJS benefits.” McCay, 247 F. App’x at 177.8

And this Court used a similar analysis in Dade. In that case, where
the employer (North American Philips) sold its business but retained its
ERISA plan, the question was whether Philips was required to credit ser-
vice to the successor employer in determining the availability of an early
retirement subsidy under the plan. 68 F.3d at 1560. The plan defined
“Employer” as Philips and any entity that adopted the Philips plan, which
the purchaser had not done. Id. at 1561. In those circumstances, this

Court held the benefits unavailable.

8 The district court considered Gritzer distinguishable because the plain-
tiffs’ claim there arose under the Westinghouse Plan itself, rather than
under a supposed “transition plan” created by “contractual agreement.”
JA81-82. But that is a distinction without a difference. By the district
court’s own reasoning, Siemens’ transition plan was identical to the Wes-
tinghouse Plan. JA70. Plaintiffs’ suit here — like the suit in Gritzer — thus
1s predicated exclusively upon the terms of the Westinghouse Plan and its
PJS provision. The district court also noted this Court’s observation in
Gritzer that it was not asked to determine whether the agreement between
Westinghouse and Ceramics extended the PJS benefits by contract. JA81
(citing Gritzer, 275 F.3d at 298). But such a contract claim also is not be-
fore this Court now; it hardly could be, as the APA expressly provides that
1t does not create rights in third parties. JA142.
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Noting that ERISA “does not dictate the benefits to be offered once a
decision is made to create” a plan, the Court observed that “Philips was
thus at liberty to define the early retirement benefits in any way it chose,
including a stipulation that only service to Philips or an affiliate would be
credited toward the requirement.” Dade, 68 F.3d at 1561. Given that prin-
ciple, the Court explained:

Section 204(g) is not applicable under the facts of this case be-

cause there has been no amendment of the Plan that reduced a

benefit, accrued or otherwise. ... The denial resulted from the

fact that plaintiffs could not satisfy the pre-amendment, pre-

sale conditions for the ... retirement-type subsidy as originally
written.

Id. The Court added: “Congress sought ‘to protect contractually defined
benefits.” The early retirement benefits plaintiffs seek were neither prom-
i1sed nor contractually defined.” Id. (quoting Firestone Tire & Rubber Co. v.
Bruch, 489 U.S. 101, 113 (1989)) (both emphases added by the Court).
That same rationale applies here. The district court concluded below
that Siemens was bound by the PJS provision of the Westinghouse Plan,
either because the Siemens Plans were spin-offs of the Westinghouse Plan
or because Siemens adopted the Westinghouse Plan as its own “transition
plan.” JA70. But whatever the theory, as employees of a successor compa-
ny who were not terminated by Westinghouse, the legacy employees were

by definition incapable of experiencing a “permanent job separation” under
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the terms of the plan now attributed to Siemens. Thus, even imagining
that the district court were correct that Siemens somehow promised PJS
benefits to the legacy employees on the terms set by Westinghouse, the re-
quirements for those benefits have not been, and never could be, satisfied.
And because Siemens never promised PJS benefits to employees it termi-
nated, there was nothing that could have been cut back when Siemens
adopted its Plans.®

3. Plaintiffs also cannot satisfy the requirements of the Westing-
house Plan for another reason: at the time of the transaction at i1ssue here,

when Siemens assertedly adopted the terms of the Westinghouse Plan as

9 The district court was wrong when it found support for its contrary con-
clusion in Gillis v. Hoechst Celanese Corp., 4 F.3d 1137 (3d Cir. 1993).
JA81-82. The district court read Gillis to hold that “satisfaction of pre-
amendment conditions does not have to occur until separation from ser-
vice” and that “no separation from service occurred [in this case] until
Siemens terminated the transferred employees.” Id. But whether or not
that is so, plaintiffs here never satisfied the conditions for PJS benefits
stated in the Westinghouse Plan, before or after separation from service.
And if the district court read Gillis to hold that, by operation of law, Sie-
mens 1s deemed to have substituted itself for Westinghouse as the “em-
ployer” in the PJS provision, that reading — which is flatly inconsistent
with Gritzer and Dade — also is wrong. In fact, Gillis simply did not ad-
dress the issue presented here: “[i]n Gillis, the original plan sponsor trans-
ferred all of the plan’s liabilities and assets to the purchaser,” which
“agreed to provide all the same early retirement benefits as the previous
plan. There was no dispute about whether the plaintiffs, following the
spin-off, would be entitled to credit for service with the employer. They
would be.” Dade, 68 F.3d at 1563 (emphasis added). But that is the es-
sence of the dispute here.
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its own, that Plan provided unequivocally in the sunset provision that “[i]n
no event shall a Permanent Job Separation occur after August 31, 1998.”
JA293. Plaintiffs all were terminated after that date. They therefore nec-
essarily are ineligible for PJS benefits.

To be sure, after the deal at issue here was consummated, this Court
held in Bellas that PJS benefits are protected by the anti-cutback rule;
“[c]onsequently, to the extent [Westinghouse] amended the Westinghouse
Plan in 1994 to eliminate certain plan participants from eligibility for PJS
benefits [through addition of the sunset provision], it violated section
204(g).” 221 F.3d at 538. But the Court’s reasoning in reaching that hold-
ing was that Westinghouse, which initially promised PJS benefits to all
Westinghouse employees who met specified age and service requirements,
could not later cut back on that promise by amending its plan to add the
PJS sunset provision. Id. at 519-21. Such a change was “a plan amend-
ment that retroactively reduced benefits promised to plaintiffs.” Id. at 522.

That conclusion, however, has no bearing on Siemens. Siemens nev-
er promised anyone PJS benefits, never included such benefits in its
Plans, and therefore, as the Eleventh Circuit explained, “never provided
PJS benefits that could conceivably [have been] ‘cutback.” McCay, 247 F.
App’x at 177. Even if Siemens is thought to have adopted the terms of the

Westinghouse Plan into a “transition” or spin-off plan, as the court below
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believed, those terms — at the time they were adopted by Siemens — already
provided expressly that a permanent job separation could not occur after
August 31, 1998. Unlike Westinghouse, Siemens accordingly did not cut
back on any PJS benefits it previously had offered in its plans by applying
the sunset clause; from their inceptions, the Siemens Plans (however they
might be conceived) never provided for PJS benefits after August 31, 1998.
As we have noted, the anti-cutback rule does not “foreclose employers from
circumscribing the availability of ... optional benefits when they are being
created.” Dade, 68 F.3d at 1562 (internal quotation marks omitted). That
1s the most Siemens could be said to have done here.

In ruling to the contrary, the district court, evidently referring to the
APA, opined that “Siemens committed itself to provide substantially iden-
tical benefits to the transferring employees and ... unequivocally agreed to
accept all future liability that came with that commitment.” JA31. But if
the district court meant by this reasoning that Siemens accepted liability
identical to any subsequently imposed upon Westinghouse, even if that lia-
bility was not stated in the terms of Siemens’ own plan, it was wrong, for
several reasons. Most obviously, the APA is not a Siemens Plan. And the
plan language plaintiffs seek to apply against Siemens provides, expressly,
that PJS benefits are unavailable to employees whose employment is ter-

minated after August 31, 1998.
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In any event, even if the district court were correct to focus on the
APA, its declaration that Siemens “unequivocally agreed to accept all fu-
ture liability” paralleling that ultimately borne by Westinghouse is wholly
unsupported. The plain terms of the APA suggest otherwise: they provide
that Siemens is committed to include “terms and conditions” in its Plans
that are “substantially identical ... to those of the Westinghouse Plan in
effect as of the Closing Date.” JA138. The express language of the Wes-
tinghouse Plan as of that date provided for the sunset of the PJS benefits.
There is no reason to believe that Siemens nevertheless intended to act as
an insurer against defects in the Westinghouse Plan, exposing itself to fu-
ture liability that did not appear in the Westinghouse Plan’s “terms and
conditions” and, indeed, was unknowable at the time. No reasonable pur-
chaser would agree to subject itself to such open-ended liability.10

Unsurprisingly, there is compelling contemporaneous evidence that
Siemens had no such intent. Siemens bargained with its unions and ob-

tained their agreement to adopt pension plans that omitted PJS benefits

10 In fact, as Westinghouse warranted to Siemens in the APA, its Plan —
including the sunset provision — “was the subject of a favorable unrevoked
determination letter issued by the IRS as to its qualified status under the
[Internal Revenue] Code ... and to the knowledge of the sellers no circums-
tances have occurred that would adversely affect the tax qualified status of
the” Plan. APA § 4.1(m)(i1)(C). Indeed, on October 28, 1997, immediately
prior to the signing of the APA, Westinghouse received another favorable
determination letter from the IRS.
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(JA107-108), did not in fact include PJS provisions in its Plans, and in-
stead offered severance benefits with no PJS off-set. In this context, Sie-
mens cannot be thought voluntarily to have agreed in the APA to assume
PJS liabilities parallel to any that a court might impose against Westing-
house in the future.

4. Finally, it bears emphasis that the rule requiring application of
plan terms as written — and limiting benefits to those expressly provided
by plans — is not one that is narrow or technical, or that may be regarded
by a court as optional; it is central to the policy of ERISA. In enacting
ERISA, Congress intended not just “to offer employees enhanced protec-
tion for their benefits” (Varity Corp. v. Howe, 516 U.S. 489, 497 (1996)),
but also to “induc[e] employers to offer benefits by assuring a predictable
set of liabilities, under uniform standards of primary conduct and a uni-
form regime of [remedies],” that would forestall crushing “litigation ex-
penses” that might otherwise “unduly discourage employers from offering
ERISA plans in the first place.” Conkright v. Frommert, 130 S. Ct. 1640,
1649 (2010) (alterations omitted) (quoting Varity Corp., 516 U.S. at 497,
Rush Prudential HMO, Inc. v. Moran, 536 U.S. 355, 379 (2002)). These
policies require courts to engage in “careful balancing™ so that a goal of

expanding the availability of benefits does not override the interest in “en-
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courag[ing] ... the creation of ... plans.” Id. (quoting Aetna Health, 542
U.S. at 215 (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 54 (1987))).

The rules that Congress chose to encourage the creation of plans are
apparent: employers may select “what kind of benefits” they will provide
and the “conditions ... required to obtain” those benefits. Spink, 517 U.S.
at 887. Plainly, applying as written the plain plan terms that define those
benefits and set those conditions is essential if employers are to be willing
to create ERISA plans. And just as plainly, “the harm to the interest in
predictability” (Conkright, 130 S. Ct. at 1650) that would follow from the
district court’s disregard of the limits written into a plan — by Westing-
house when it offered PJS benefits only to employees terminated by Wes-
tinghouse, and by Siemens when (in the district court’s view) it adopted
new plans that borrowed the terms of the Westinghouse Plan — is clear. An
approach that makes it impossible for employers to rely on express limits
governing the availability of benefits that they wrote into their plans
“might lead those employers with existing plans to reduce benefits, and
those without such plans to refrain from adopting them.” Id. at 1649
(quoting Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 11 (1987)). A faith-
ful effort to undertake the “careful balancing” required by ERISA (id.)

counsels strongly against such an approach.
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The district court’s approach also leads to a second, related problem:
precisely because there is no written Siemens plan that provides for PJS
benefits, the court assigned itself the task of choosing, and drafting, the
relevant terms of the Siemens Plans. The matter is very different in a case
like Bellas, where the question is whether an amendment to the sponsor’s
written plan is valid; if it is not, the court can simply strike the amend-
ment, leaving the plan with the terms that the sponsor originally put in
place. Here, in sharp contrast, the court is departing from the Westing-
house Plan’s original terms, substituting Siemens for Westinghouse in the
definition of “employer” and applying the new plan to Siemens. Taking
that step, in turn, requires the court to resolve a host of uncertainties
about the terms of the rewritten plan: to name just two, the court must de-
termine exactly what entities qualify as an “employer” under the plan (the
Westinghouse Plan includes affiliates or joint ventures designated to par-
ticipate in the Plan by “the Administrative Managers”); and whether there
are temporal limits on the availability of PJS benefits (the APA stated
that Siemens would provide benefits “comparable” to those offered by Sie-
mens only for a period of “not less than two years.” JA137-138.

These are the sorts of choices that Congress intended a sponsor to
make when setting the terms of its plan. And Congress likewise expected

plan administrators to exercise discretion when determining, in the first
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instance, how those terms should be applied, subject to deferential judicial
review when the plan grants the administrator broad authority to make
plan-related decisions. See, e.g., Conkright, 130 S. Ct. at 1646. But by de-
parting from the plain terms of the Westinghouse Plan’s PJS provision,
the district court improperly assigned itself both of those roles. And that,
too, 1s a reason that the decision below is insupportable.

B. ERISA Section 208 Has No Bearing Here Because The
Siemens Plans Did Not Assume The Westinghouse Plan’s
Liabilities.

For the reasons just addressed, plaintiffs cannot prevail whatever
the validity of the district court’s analysis of ERISA Sections 204(g) and
208; plaintiffs may not demand benefits to which they are not entitled un-
der the terms of any plan. But even if that were not so and it is assumed
that Siemens can be treated as an “Employer” within the meaning of the
Westinghouse Plan (and assumed further that plaintiffs suffered perma-
nent job separations within the meaning of that Plan), plaintiffs still could
not overcome the manifold flaws in the district court’s theories of liability.

As we have noted, one of those theories is that the Siemens Plans
were “spin-offs” of the Westinghouse Plan under ERISA Section 208, that
all spin-offs are “amendments” of the plan from which the spin-off was

spun-off, and that the Siemens’ Plans’ status as spin-offs means that Sie-

mens amended and “cut back” the Westinghouse Plan within the meaning
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of ERISA Section 204(g) by failing to offer PJS benefits. The necessary
first step in this analysis is the proposition that the Siemens Plans were in
fact spin-offs within the meaning of Section 208, which provides that a
“pension plan may not merge or consolidate with, or transfer its assets or
liabilities to, any other plan” unless plan participants would, if the second
plan were then terminated, receive a benefit immediately after the “mer-
ger, consolidation, or transfer’” equal to or greater than the benefit they
would have received if the first plan had been terminated immediately be-
fore the merger. 29 U.S.C. § 1058.

Plaintiffs concede that in this case there was no plan consolidation or
merger, and no transfer of plan assets. They nevertheless argue, and the
district court held, that a spin-off occurred because, through operation of
the APA, the Westinghouse Plan transferred plan liabilities to the Sie-
mens Plans. But that contention is wrong, in two respects: there was no
transfer of anything between the Plans; and had something been trans-
ferred, it would not have been a “liability” within the meaning of Section
208. The Eleventh Circuit held exactly that when it rejected precisely the
same argument that plaintiffs present here, involving these same Plans:
“§ [208] 1is 1napplicable here, as no transfer of assets or liabilities occurred
between the Westinghouse Plan and [the] Siemen[s] Plan.” McCay, 247 F.

App’x at 177-178 (emphasis added). That holding was correct. And because
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there was no transfer, and thus no spin-off, the rest of the district court’s
cutback theory collapses.!!

1. No liabilities were transferred from the Westinghouse
Plan to the Siemens Plans.

a. To begin, we note that Section 208 was not designed to address
circumstances even remotely like those presented here. That provision was
intended to “protect[] plan beneficiaries from losing benefits through the
merger or consolidation of plans.” Malia v. Gen. Elec. Co., 23 F.3d 828, 831
(3d Cir. 1994). It does not require that the terms of the pre- and post-
transfer plans be identical; Section 208 is violated only if the assets of the

post-transfer plan are insufficient to pay the benefits that would have

11 We also note that the second step in the district court’s chain of reason-
ing — that a transfer of liabilities within the meaning of Section 208 must
be treated as an “amendment” of the initial plan under ERISA Section
204(g), so that the anti-cutback rule is violated if the second plan’s terms
are less generous than those of the first plan — is itself highly dubious. As
a matter of the plain statutory text, “an amendment of the plan” (Section
204(g)) 1s simply not the same thing as a “transfer of assets or liabilities”
from one “pension plan” to “[an]other plan” (Section 208). An amendment
of “the plan” is a change to the terms of a single plan (here, for example, a
modification by Westinghouse of its own plan) and not a second plan’s re-
ceipt of additional assets or liabilities from the first plan.

Although certain Treasury regulations interpreting the anti-cutback
rule appear to support the district court’s understanding of the relation-
ship between Sections 204(g) and 208 (e.g., 26 C.F.R. §1.411(d)-3(a)), the
Court must “give effect to the statute as written.” In re Visteon Corp., 612
F.3d 210, 219 (3d Cir. 2010). But because there assuredly was no spin-off
here, it is unnecessary for the Court to determine whether a spin-off in
fact works a plan amendment under Section 204(g).
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been owing had the pre-transfer plan been terminated immediately prior
to the transfer. Id. at 832.

Although there is little explanatory background on Section 208 in
ERISA’s legislative or regulatory history, the common sense of the provi-
sion 1s that it assures employees are not disadvantaged when one company
divides its plan in two, or takes over another company’s plan. Thus, the
regulatory examples of the provision’s application offered by the Treasury
Department all address plan mergers,'?2 while the term “spin-off” is de-
fined as “the splitting of a single plan into two or more plans.” 26 C.F.R.
§ 1.414(l)-1(b)(4). The decisions of this Court addressing Section 208 like-
wise 1involve plan mergers (as in Malia) or circumstances where one com-
pany takes over another’s plan (as in Gillis); we are not aware of any case
addressing a Section 208 spin-off when, as here, there has been an as-
serted transfer of a subset of plan liabilities, and nothing more.

Moreover, it is obvious why there are no decisions finding that a
transfer of liabilities, standing alone, effectuates a spin-off. It would make
no sense for one plan to accept another’s liabilities, but not its assets. And
more than that, such a transfer would leave both plans out of compliance

with statutory and regulatory requirements. Here, a transfer of plan lia-

12 See 26 C.F.R. § 1.414())-1(c)(1)(ii) (example), ()(2) (illustration), (k) (ex-
amples 1, 2); 26 C.F.R. §1.411(d)-3(a)(3)(i) (Example 4(i)(B)).
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bilities with no corresponding transfer of assets would have left the Sie-
mens Plans underfunded at the moment they were created. See 26 C.F.R.
§1.414(1)-1(4); Gillis, 4 F.3d at 1147 (citing 29 U.S.C. § 1344(a)(6) and stat-
ing, “to transfer their liability for early retirement benefits, [the transfe-
ror] must transfer assets ... to fund those benefits”). Tellingly, plaintiffs do
not argue that the Siemens Plans were underfunded. There accordingly is
no need to apply Section 208 to invalidate such an improbable characteri-
zation of the transaction at issue here.

b. It therefore is no surprise that, on examination, no transfer of lia-
bilities between plans took place here, through the APA or otherwise. Most
obviously, Section 208 is triggered by transactions between plans; insofar
as 1s relevant here, it comes into play when a “pension plan ... transfer[s]
its ... liabilities to any other plan.” But there was, very simply, no such
transfer here. Although the court below found the transfer of liabilities ef-
fectuated by the APA, the court recognized that the APA is not itself a
plan or plan document. Moreover, Westinghouse never amended its Plan
to transfer, and Siemens never provided in its Plans that they would ac-
cept, any Westinghouse Plan liabilities. Naturally, then, the Westinghouse
Plan in fact at no time purported to transfer, and the Siemens Plans did
not in fact accept, any Westinghouse Plan liabilities. Accordingly, there

could not have been a transfer: a transfer “occurs when there 1s a diminu-
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tion of assets or liabilities with respect to one plan and the acquisition of
these assets or the assumption of these liabilities by another plan.” 26
C.F.R. § 1.414(])-1(b)(3). That simply did not occur here.

In addition, even if the APA itself could have transferred liabilities
absent any accompanying change in the Plans, it manifestly did not do so.
To the contrary, APA § 5.5(d)(iii) provides expressly that the Westinghouse
Plan “shall retain liability with respect to Business Employees for their
accrued benefit calculated as of the Closing Date.” JA138-139 (emphasis
added). That is enough to dispose of plaintiffs’ transfer argument. After
all, 1t 1s central to plaintiffs’ position that PJS benefits are “accrued bene-
fits” within the meaning of Section 204(g); it is that proposition, plaintiffs
say, that triggers application of the anti-cutback rule on which they rely.
And if that 1s so, there 1s no reason to doubt that PJS benefits also are ac-
crued benefits for APA purposes — liability for which expressly is retained
by the Westinghouse Plan. The district court offers no contrary reading of
APA § 5.5(d)(@i1i).

Instead, the court pointed to other provisions of the APA that it be-
lieved transferred the Westinghouse Plan’s liability for PJS benefits, not-
withstanding APA § 5.5(d)(i11). First, it found a transfer accomplished by
the APA language providing that, “[e]ffective as of the Closing Date,” Sie-

mens agreed to offer pension benefits to the legacy employees on “terms
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and conditions ... substantially identical ... to those of the Westinghouse
Plan in effect as of the Closing Date. ” JA138; see also JA28, 60-61. But
that conclusion is surely wrong.

As we have noted, a transfer of liabilities requires one plan to “as-
sume[] Liabilities from another plan.” 26 C.F.R. § 1.414(])-1(c)(1) (emphasis
added). On the face of it, such a transfer was not accomplished by APA
§ 5.5(d)(1). The APA language stating that Siemens would create a plan
“substantially identical” to that of the Westinghouse Plan as of the closing
date promised simply that Siemens would establish its own plan that,
going forward, would offer legacy employees (now employed by Siemens)
benefits equivalent to those they previously had been offered by Westing-
house; by its terms, the provision did not transfer the Westinghouse Plan’s
pre-closing liabilities to the Siemens Plans.13 Moreover, Siemens’ commit-
ment to Westinghouse to offer the legacy employees similar benefits in the
future, after the sale of the PGBU had closed, obviously could not have
shifted present liabilities corresponding to accrued benefits under the
Westinghouse Plan to the Siemens Plans. Any benefits that might accrue

to the legacy employees under the terms of the Siemens Plans in the future

13 Of course, Siemens did provide benefits substantially identical to those
offered by Westinghouse as of the closing date because PJS benefits sun-
setted under the Westinghouse Plan prior to that date.
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as a consequence of their service to Siemens were never the Westinghouse
Plan’s liabilities to transfer in the first place.

Second, the district court opined that liabilities were transferred by
APA § 5.5(d)(iv) (JA139-140), which provides as to PJS benefits that the
Siemens Plans

shall be solely responsible for (and the [Westinghouse] Pension

Plan shall not provide for) ... (B) any benefits pursuant to Sec-

tion 19 of the [Westinghouse] Pension Plan [i.e., the PJS provi-

sion] and the corresponding provision of the [Siemens] Pension

Plan ... with respect to a Business Employee who retires or

terminates employment with [Siemens] ... after the Closing
Date.”

See JA28, 62. But this, too, 1s wrong. By its plain terms, the provision does
not transfer liabilities; it states only that certain liabilities for PJS bene-
fits that attach after the closing date — contingent liabilities that, by defi-
nition, have not yet attached, and therefore could not be “transferred” —
will be borne in the first instance by Siemens rather than Westinghouse.
This 1s an allocation of future liabilities, not a transfer of existing liabili-
ties between plans. By its plain terms Section 208 cannot come into play
unless a “plan ... transfer[s] its assets or liabilities to[] any other plan” (29
U.S.C. § 1058) — and that did not happen here.

In any event, as matters developed, there could have been no PJS
benefits for which the Siemens Plans became responsible under APA

§ 5.5(d)(1v), and therefore no plan liabilities attributable to such benefits
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that could have been transferred. As we have explained (at 9-10, supra),
there were lengthy delays between the signing of the APA and the closing
of the PGBU acquisition on August 18, 1998. On that date, Siemens and
Westinghouse amended the APA to provide that, for pension purposes, the
closing date of the transaction was September 1, 1998 — the day after the
sunset of the PJS provision. Pursuant to this amendment, Westinghouse
was to amend its plan to cover the legacy employees during “the period
[from August 19] through August 31, 1998. JA156; see also JA105. Sie-
mens agreed not to terminate any legacy employees “other than for cause
before September 1, 1998 and in the event it does, to reimburse [Westing-
house] for any actuarial pension loss caused by such termination.” JA156.
The Westinghouse Plan thus remained liable for any PJS benefits that
came due prior to the sunset of the PJS provision. And there could be, by
definition, no post-closing PJS benefits to be assumed by Siemens because,
after closing, the employees could no longer be terminated by Westing-
house, the PJS sunset date had passed, and Siemens did not include in its
Plan provisions “corresponding” to the Westinghouse PJS provision.

Third, the district court also seemed to have it i1n mind that liabili-
ties were transferred by APA language indicating that Siemens would be
“solely responsible” for certain early retirement supplements that became

payable to employees who retired after the closing date. JA139-140; see al-
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so JA12, 62-63. But this view rests on a plain misreading of the APA. The
APA provision cited by the district court addressed only a tiny subset of
retirement benefits offered by Westinghouse — those providing special ear-
ly retirement supplements for certain employees who retired prior to age
62 — that are not claimed by plaintiffs here and are not at issue in this
case. The district court offered no basis for its conclusion that the APA’s
treatment of these supplements, which are wholly unrelated to the bene-
fits claimed here, made the Siemens Plans a continuation of the Westing-
house Plan for all purposes.

In contrast, Westinghouse retained liability for early retirement
benefits generally accrued as of the closing date. Indeed, in APA
§ 5.5(d)(111) (JA138-139), Westinghouse agreed that, for the purposes of
vesting certain early retirement benefits, its Plan would credit service
provided to Siemens even after September 1, 1998; at its most restrictive,
Westinghouse here assumed liability for the portion of those benefits at-
tributable to years of service to Westinghouse. See JA139. And in APA
§ 5.5(d)(v) (JA140), Siemens agreed to indemnify Westinghouse for any ac-
tuarial losses to its Plan caused by certain actions of Siemens that re-
sulted in the payment of early retirement benefits. That Siemens would
have to indemnify Westinghouse for these losses makes clear that the lat-

ter remained liable: had a transfer of liability occurred, there would have
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been no need for an indemnity. See Caldwell Trucking PRP v. Rexon Tech.
Corp., 421 F.3d 234, 243 (3d Cir. 2005) (“one who assumes a liability” must
be “distinguished from one who agrees to indemnify against it”); see also
Black’s Law Dictionary 784 (8th ed. 2004) (defining “indemnity” as “[a] du-
ty to make good any loss, damage, or liability incurred by another”).14

c. The language of the Plans and the APA thus establishes that there
was no transfer of liabilities. But if the APA were thought to be ambiguous
on this point, it would be appropriate to consider extrinsic evidence to as-
certain the intent of the contracting parties. See Gritzer, 275 F.3d at 298;
Stoner v. Bellow, 196 F.2d 918, 921 (3d Cir. 1952). And on this, there can
be no doubt: both Siemens and Westinghouse plainly understood that
there was no transfer of liabilities between the two.

As we have explained, had the Siemens Plans accepted liabilities but
not assets, they would have had negative values from their inception and
therefore violated ERISA; the parties could hardly have intended such a
result. See Walsh v. Schlecht, 429 U.S. 401, 408 (1977) (“ambiguously

worded contracts should not be interpreted to render them illegal and un-

14 The district court also relied on APA § 2.3(a)(vil) (JA134), under which
Siemens assumed all liabilities “arising under or in connection with any
Plan or Benefit Arrangement.” JA60, 63. But the APA expressly excluded
from these assumed liabilities “those retained by [Westinghouse] under
[APA] Section 5.5.” JA135. And under that provision, Westinghouse re-
tained all liabilities accrued before the closing date.
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enforceable”). And they manifestly did not. Although Westinghouse had
every incentive to assert that it had transferred its liabilities, it instead
acknowledged unreservedly that that it made no such transfer. JA398.
That reality was confirmed by Westinghouse’s actions. Had there been a
transfer, Westinghouse would have been required to file a Form 5310A
(“Notice of Plan Merger, or Consolidation, Spinoff, or Transfer of Plan As-
sets or Liabilities”) with the IRS, but it made no such filing.

Siemens, meanwhile, filed Form 5500s (“Annual Return/Report of
Employee Benefit Plan”) in the years following the transaction stating
that its Plans had not assumed liabilities from the Westinghouse Plan.
JA371-396. And although the APA explicitly provides for the transfer of
assets and liabilities from the Westinghouse 401(k) Plan and the Westing-
house Canadian Pension Plan to the corresponding Siemens plan,® it con-

tains no such language transferring assets or liabilities from the Westing-

15 As to the 401(k) plan, the APA provided that Westinghouse “shall cause
to be transferred from the [Westinghouse]| Savings Program to purchaser’s
401(k) Plan assets having fair market value equal to the aggregate value
of the account balances in the [Westinghouse] Savings Program as of the
date of transfer ... and Purchaser shall cause the Purchaser’s 401(k) Plan
to accept the receipt of such transfers and the liabilities relating thereto.”
APA § 5.5(e)(i11). Regarding the Canadian plan, the APA provided that
“the accrued pension benefits of the Canadian Plans attributable to the
Canadian Business Participants, shall be transferred, in accordance with
applicable law, to a pension plan (or plans) maintained by the Purchaser.”

APA § 5.5(0)(11).
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house Plan to the Siemens Plans for U.S. employees at issue in this case.
In the face of this showing — which was simply disregarded by the district
court — it cannot plausibly be thought that Westinghouse’s Plan effected a
transfer of liabilities to the Siemens Plans.

2. Contingent liabilities are not “liabilities” within the meaning of
Section 208.

The district court’s Section 208 analysis also is wrong for an addi-
tional reason: even if Westinghouse transferred something to Siemens, the
contingent and inchoate responsibility for PJS benefits and early retire-
ment supplements upon which the district court focused were not “liabili-
ties” within the meaning of Section 208. When, as here, a word “[is] not
statutorily defined,” it is “usually ascribed [its] ‘ordinary or natural mean-
ing.” Lozano v. City of Hazleton, 620 F.3d 170, 208 (3d Cir. 2010) (quoting
FDIC v. Meyer, 510 U.S. 471, 476 (1994)) petition for cert. filed, 79
U.S.LLW. 3370 (U.S. Dec. 8, 2010). The ordinary meaning of “liability” is
“[t]he quality or state of being legally obligated or accountable.” Black’s
Law Dictionary 997 (8th ed. 2004). By connoting a presently binding legal
obligation, a “liability” is distinguishable from a “contingent liability,”
which is a liability that may “occur” in the future, “if a specific event hap-
pens.” Id.; see also Int’l Accounting Standard No. 37.10 (defining a “liabili-

ty” as a “present obligation as a result of past events,” and a “contingent
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Liability” as “a possible obligation depending on whether some uncertain
future event occurs”) (emphasis added), available at http://www.iasplus.-
com/standard/ias37.htm.

The consequence of the everyday meaning of the word “liability,” as
distinguished from a mere “contingency,” is clear: because a plan incurs a
liability corresponding to a contingent PJS benefit only after a participant
meets the conditions for receiving the benefit, there is no “liability” to
transfer within the meaning of Section 208 prior to the satisfaction of
those conditions.16

This understanding of the word “liability” is confirmed by ERISA
§ 4044, 29 U.S.C. § 1344, which dictates the measurement and allocation
of plan benefits following a plan termination. See Mead Corp. v. Tilley,490
U.S. 714, 717 (1989). The courts, together with the agencies responsible for
interpreting ERISA, have held that Section 4044 does not protect contin-

gent benefits. Id. at 722-723; Malia, 23 F.3d at 831; PBGC Opinion Letter

16 Consistent with this understanding, IRC Section 412(/)(7) provided
prior to 2006 that “unpredictable contingent event benefit[s] shall not be
taken into account” as “liabilities” of a plan “until the event on which the
benefit is contingent occurs.” 26 U.S.C. § 412())(7)(B) (2000). For reasons
that are not clear from the legislative history, Congress eliminated that
and substantial other portions of Section 412 in 2006. See Pension Protec-
tion Act of 2006, Pub. L. 109-280, § 111(a), 120 Stat. 780, 820 (2006).
There i1s no indication that Congress intended its elimination of IRC Sec-
tion 412([)(7) to imply that unpredictable contingent event benefits now
should be treated as present plan liabilities.
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86-1, 1986 WL 38780, at *1 (Jan. 15, 1986). When distributing the post-
termination residual assets of a plan, employers thus need not provide
compensation for unaccrued contingent benefits, and instead may recoup
the assets for themselves. E.g., Malia, 23 F.3d at 832. Section 4044(d) pro-
vides, however, that the “residual assets of a single-employer plan” may be
retained by the employer only after “all liabilities of the plan to partici-
pants and their beneficiaries have been satisfied.” 29 U.S.C. § 1344(d)(1)
(emphasis added). Congress in Section 4044 therefore excluded contingent
benefits from the understanding of ERISA “liabilities.”1?

As a consequence, even assuming that APA § 5.5(d) transferred the

Westinghouse Plan’s responsibility for certain then-unaccrued contingent

17 26 C.F.R. § 1.401-2(b)(2) does not require a contrary conclusion. Al-
though that regulation suggests that the term “liabilities” appearing in
IRC §401(a)(2) “includes both fixed and contingent obligations to em-
ployees,” other authoritative Treasury pronouncements concerning the
same provision have explained that a “[c]Jontingent” obligation must cor-
respond to “benefit credits accrued [at] the time of termination” to consti-
tute a “liability.” Revenue Ruling 65-178, 1965-2 C.B. 94, pt. 3(a); see also
supra note 18. Other courts have agreed with this understanding of the
term “liability.” The Southern District of New York has recognized, for ex-
ample, that a “liability” under ERISA “is incurred” only once “the em-
ployee benefits” corresponding to the liability “become nonforfeitable.” In
re Chateaugay Corp., 87 B.R. 779, 799 (S.D.N.Y. 1988). Section 4001(a)(8)
of ERISA defines “nonforfeitable benefit” to mean, in relevant part, “a
benefit for which a participant has satisfied the conditions for entitlement
under the plan.” 29 U.S.C. § 1301(a)(8).
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benefits to the Siemens Plans, that transfer could not have been a transfer
of “liabilities” within the meaning of Section 208.

C. Siemens Did Not Create A “Transition Plan.”

The district court’s alternative theory of liability was its belief that
Siemens adopted an ERISA-protected “transition plan” to cover the legacy
employees during the thirteen days from August 19, 1998, through August
31, 1998 — the period when those employees remained covered by the Wes-
tinghouse Plan while working for Siemens, prior to the effective date of the
Siemens Plans on September 1, 1998. In the district court’s view, “Siemens
provided its new employees with pension benefits through the Westing-
house Plan until its Plans were effective.” JA72. And because under this

»” &

“transition plan” “the intended benefits were those provided by the Wes-
tinghouse Plan” (JA70), and because the Westinghouse Plan offered PJS
benefits, the court concluded Siemens cut back on the terms of this “tran-
sition plan,” in violation of ERISA Section 204(g), when it omitted PJS
benefits from its Plans. JA32-34, 74. But this holding is wholly insupport-
able: there was no “transition plan” that could be subject to Section 204(g).

First, there simply is no such thing as an ERISA “transition plan.”
Sponsoring an ERISA-qualified pension plan entails “a host of obligations,

such as determining the eligibility of claimants, calculating benefit levels,

making disbursements, monitoring the availability of funds for benefit
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payments, and keeping appropriate records in order to comply with appli-
cable reporting requirements.” Fort Halifax, 482 U.S. at 9. These obliga-
tions must be performed indefinitely, over a period of years; as this Court
has explained, “the crucial factor in determining whether a ‘plan’ has been
established is whether [the employer has expressed an intention] to pro-
vide benefits on a regular and long-term basis.” Deibler v. United Food &
Commercial Workers’ Local Union 23, 973 F.2d 206, 209 (3d Cir. 1992).
For precisely this reason, Treasury regulations provide that “[t]he term
‘plan,” within the meaning of ERISA and the IRC, “implies a permanent
as distinguished from a temporary program.” 26 C.F.R. § 1.401-1(b)(2)
(emphasis added). A thirteen-day program obviously is not permanent. For
this reason alone, the district court’s analysis is wrong.

Second, even if there could be a “transition plan,” Siemens did not
establish one here. Nothing in either the APA itself, or in the August 19,
1998 amendment to the APA that obligated Westinghouse to amend its
Plan to cover the legacy employees until August 31, 1998, suggests that
Siemens took on any of the myriad obligations required to sponsor an
ERISA-protected pension plan during that same transition period. To the
contrary, if the APA makes anything clear, it is that the Westinghouse
Plan, not Siemens, provided the legacy employees benefits during that

time.
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The APA amendment obligated Westinghouse, not Siemens, to
amend its Plan to cover the legacy employees during this period (JA143);
Westinghouse Plan administrators were responsible for keeping track of
employee service for pension purposes during those thirteen days; it is
those administrators who would have determined the availability and
amount of benefits due had a legacy employee been laid off during the in-
terim period; and Westinghouse would have had to pay any benefits that
came due. The plaintiffs have admitted as much: they acknowledged in
their motion for summary judgment that the legacy employees were “cov-
ered under the Westinghouse Plan until August 31, 1998, even though
they were Siemens employees after [August 18, 1998].” Dist. Dkt. 61, at 14
n.7. Because Westinghouse counted these thirteen days as credited service
under its Plan, deeming there to have been a Siemens “transition plan” in
effect at the same time would mean that plaintiffs were receiving an ac-
crued benefit for the same period under two separate plans.

That Siemens employed the legacy employees while they were being
credited for service under the Westinghouse Plan did not transform Sie-
mens into a co-sponsor of that plan. Siemens had no pension obligation to
the legacy employees during the period that they remained covered by the
Westinghouse Plan. As the Eleventh Circuit concluded in McCay, “Sie-

mens did not become a sponsor of the Westinghouse Plan when Westing-
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house agreed to provide eligibility credit, vesting credit, and limited
pension service credit” during the transition period. 247 F. App’x at 178.
Instead, “the Westinghouse Plan alone created and provided for such lia-
bilities.” Id. Siemens never funded the Westinghouse Plan, kept pension
records corresponding to the legacy employees for the period that they
were covered by the Westinghouse Plan, or made any decisions about the
legacy employees’ benefits eligibility corresponding to their service during
that period. See Fort Halifax, 482 U.S. at 9.

Third, in reaching the contrary conclusion, the district court evident-
ly reasoned that, under the APA, “the source of financing [for the ‘transi-
tion plan’] was split between the employers.” JA70. But the APA accom-
plished no such thing. Nothing in the APA made Siemens liable to the leg-
acy employees for pension or PJS benefits accrued during the thirteen-day
interim period. Siemens’ only obligation for events occurring during that
time was to indemnify Westinghouse for actuarial losses were Siemens to
terminate an employee without cause.'® But as noted above (at 48), an
agreement to indemnify presupposes that there has not been an assump-
tion of the underlying liability. Siemens simply agreed to compensate Wes-

tinghouse for certain possible pension losses that could have been caused

18 Tn fact, no legacy employees were terminated during this period.
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by Siemens’ actions — and it is settled that a promise “[t]o do little more
than write a check” does not “constitute[] the operation of a benefit plan.”
Fort Halifax, 482 U.S. at 12; accord O’Connor v. Commonwealth Gas Co.,
251 F.3d 262, 267 (1st Cir. 2001); Kulinski v. Medtronic Bio-Medicus, Inc.,
21 F.3d 254, 258 (8th Cir. 1994); Angst v. Mack Truck, Inc., 969 F.2d 1530,
1538-39 (3d Cir. 1992).

Fourth, this aspect of the decision below also will have significant
and unfortunate effects that undermine ERISA’s policies. Transitional ar-
rangements of the sort at issue in this case are hardly unusual. But under
the rule announced below, when such an arrangement is put in place the
acquiring employer is deemed to have adopted the selling employer’s plan
as its “transitional plan,” requiring the acquiring employer to include in its
own permanent plan going forward terms that are at least as generous as
those in the selling employer’s plan. Indeed, as this approach was applied
by the court below, the acquiring employer also assumes the risk that
there are hidden defects in the seller’s plan (like the invalidity of the Wes-
tinghouse Plan’s sunset provision) that the purchaser will have to cure in
its own plan many years later. The consequence is that using the seller’s
plan to provide the purchaser’s new employees pension coverage for even a
brief period prior to the initiation of the purchaser’s plan will expose the

purchaser to the prospect of substantial, unpredictable, and unanticipated
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pension liability. And that will likely discourage employers from providing
Interim coverage in such circumstances at all. ERISA does not counten-

ance such a result.

II. THE DISTRICT COURT ERRED IN DENYING SUMMARY
JUDGMENT TO SIEMENS AGAINST THE RELEASE PLAIN-
TIFFS.

Even if all of that we have said so far were wrong, Siemens still
would be entitled to summary judgment as to the vast majority of the
plaintiffs in this case. That is because 207 of the 227 class members re-
leased Siemens from liability for any claims related to or arising out of
their employment or termination. JA108-112. In exchange for these re-
leases and promises not to sue, Siemens paid very substantial severance
amounts to each Release Plaintiff. JA112. The Release Plaintiffs have al-
ready eaten their cake; they cannot have it too.

The magistrate judge and district court both properly concluded that
ERISA permitted plaintiffs to release their claims to PJS benefits, and
that the releases here unambiguously covered the claims raised in this
lawsuit. JA45-46, 90-91. They also correctly agreed that once Siemens
produced the releases and demonstrated that they covered the claims
raised, the burden shifted to the Release Plaintiffs to prove that the re-
leases were “not voluntarily and knowingly enter[ed] into.” JA46-47, 88.

Where the magistrate judge and district court disagreed — and where the
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latter erred —was in the district court’s sweeping conclusion that
“[sJummary judgment is not an appropriate vehicle for such a fact-
intensive inquiry.” JA47.

The summary judgment standard is familiar: it turns not on whether
a factual dispute is “intensive,” but on whether it is genuine. Fed. R. Civ.
P. 56(c). When there is no genuine dispute to be resolved by further pro-
ceedings, Rule 56(c) “mandates the entry of summary judgment” for the
moving party, without regard for the potential complexity of any of the
undisputed i1ssues. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (em-
phasis added).

Here, plaintiffs simply failed to produce any evidence calling the va-
lidity of their releases into question. They never argued that their releases
were entered into unknowingly or involuntarily, and their trial court sub-
missions all but admitted that the were not. As the magistrate judge ob-
served, plaintiffs readily acknowledged both that they had “consulted ...
attorney[s] about the meaning” of the releases and that they had “entered
into the agreement[s] voluntarily with the intent to be legally bound by
[their] terms.” JA90. There was, in short, no genuine dispute concerning
the validity of the releases.

The district court accordingly erred in denying summary judgment

vis-a-vis the Release Plaintiffs. Siemens “demonstrate[d] the absence of a
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genuine issue of material fact,” and Rule 56 accordingly “mandated” that
the district court grant Siemens’ motion. Celotex, 477 U.S. at 323.

CONCLUSION

The district court’s final judgment with respect to the Non-Release
Plaintiffs and its order denying summary judgment to Siemens with re-
spect to the Release Plaintiffs both should be reversed, and the case should
be remanded with instructions to grant summary judgment to Siemens
with respect to all plaintiffs.
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