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824 (7th Cir.2003) (internal quotations
omitted)).

The scheduled state court hearing took
place on June 24 and the court ruled in
favor of the Housing Authority, issuing an
order for immediate possession of the
property and eviction of A.B. and Oliver.
On July 12, A.B. filed this appeal of the
district court’s order denying injunctive
relief.

I. DISCUSSION

The singular question before this Court
concerns A.B.s appeal of the July 8, 2011
district court order denying A.B.’s motion
for a preliminary injunction to prevent the
Housing Authority from pursuing the evic-
tion in the Indiana state court. But due to
its current procedural posture, we will not
review the district court’s ruling on the
merits. Since the Indiana state court has
already entered a June 24, 2011 final order
evicting A.B., this Court lacks jurisdiction
for review; there no longer remains a live
controversy. Thus, we cannot grant the
relief that A.B. seeks and the appeal is
dismissed for mootness.

Article III, Section 2 of the United
States Constitution grants jurisdiction to
federal courts to adjudicate only live cases
and controversies. U.S. Consrt. art. III,
§ 2. It has been firmly established that an
appeal should be “dismissed as moot when,
by virtue of an intervening event, a court
of appeals cannot grant ‘any effectual re-
lief whatever’ in favor of the appellant.”
Dorel Juvenile Group, Inc. v. DiMartinis,
495 F.3d 500, 503 (7th Cir.2007) (citing
Calderon v. Moore, 518 U.S. 149, 150, 116
S.Ct. 2066, 135 L.Ed.2d 453 (1996)); see
also Worldwide St. Preachers’ Fellowship
v. Peterson, 388 F.3d 555, 558 (7th Cir.
2004) (when a court can no longer affect
the rights of the litigants, the appeal
should be dismissed as moot); Orion
Sales, Inc. v. Emerson Radio Corp., 148
F.3d 840, 842 (7th Cir.1998) (the court of

appeals is without power to decide ques-
tions which cannot affect the rights of the
litigants in the case before the court);
North Carolina v. Rice, 404 U.S. 244, 246,
92 S.Ct. 402, 30 L.Ed.2d 413 (1971) (a case
becomes moot when a court’s decision can
no longer affect the rights of litigants in
the case before them and simply would be
an opinion advising what the law would be
upon a hypothetical state of facts) (internal
quotations omitted). As of June 24, 2011,
A.B. was evicted. For a preliminary in-
junction to be effective, it must be issued
prior to the event the movant wishes to
prevent. Once the event in question oc-
curs, any possible use for a preliminary
injunction is expired.

II. CONCLUSION

This appeal is moot and is hereby Dis-
MISSED.
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Background: Direct and indirect purchas-
ers of potash initiated actions against po-
tash producers, on behalf of themselves
and all others who purchased potash prod-
ucts in United States directly and indirect-
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ly from producers, alleging price fixing in
violation of Sherman Act and state laws.
Actions were consolidated in Multi-District
Litigation. The United States District
Court for the Northern District of Illinois,
Ruben Castillo, J., 667 F.Supp.2d 907, de-
nied producers’ motion to dismiss, and
they filed interlocutory appeal. The Court
of Appeals, 657 F.3d 650, vacated and re-
manded.

Holdings: On rehearing en bane, the
Court of Appeals, Wood, Circuit Judge,
held that:

(1) Foreign Trade Antitrust Improve-
ments Act (FTAIA) sets forth element
of antitrust claim, not jurisdictional
limit on power of federal courts; over-
ruling United Phosphorus, Ltd. v. An-
gus Chem. Co., 322 F.3d 942;

(2) foreign producers’ actions to restrain
global output of potash took place in
import commerce; and

(3) purchasers sufficiently described con-
duct that had direct, substantial, and
foreseeable effects on domestic or im-
port commerce.

Affirmed.

1. Antitrust and Trade
&=945, 969

Foreign Trade Antitrust Improve-
ments Act (FTAIA) sets forth element of
antitrust claim, not jurisdictional limit on
power of federal courts; overruling United
Phosphorus, Ltd. v. Angus Chem. Co., 322
F.3d 942. Foreign Trade Antitrust Im-
provements Act of 1982, § 402, 15
U.S.C.A. § 6a.

2. Federal Civil Procedure €=1835

While it is burden of party who seeks
exercise of jurisdiction in his favor clearly
to allege facts demonstrating that he is
proper party to invoke judicial resolution,
court accepts as true all allegations con-
tained in complaint on motion to dismiss

Regulation
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for failure to state claim. Fed.Rules Civ.
Proc.Rule 12(b)(6), 28 U.S.C.A.

3. Federal Courts ¢=29.1

Subject-matter jurisdiction must be
secure at all times, regardless of whether
parties raise issue, and no matter how
much has been invested in case.

4. Antitrust and Trade
&=945, 969

Where Foreign Trade Antitrust Im-
provements Act (FTAIA) does apply, it
removes from Sherman Act’s reach com-
mercial activities taking place abroad, un-
less those activities adversely affect im-
ports to United States. Foreign Trade

Regulation

Antitrust Improvements Act of 1982,
§ 402,15 U.S.C.A. § 6a.
5. Antitrust and Trade Regulation

2945

Sherman Act covers foreign conduct
producing substantial intended effect in
United States. Sherman Act, § 1 et seq.,
15 US.C.A. § 1etseq.

6. Antitrust and Trade

945

Trade involving only foreign sellers
and domestic buyers is not subject to For-
eign Trade Antitrust Improvements Act’s
(FTATA) extra layer of protection against
Sherman Act claims implicating foreign ac-

Regulation

tivities. Foreign Trade Antitrust Im-
provements Act of 1982, § 402, 15
U.S.C.A. § 6a.

7. Antitrust and Trade Regulation

&=945, 969

Conduct had “direct” effect on domes-
tic or import commerce, and thus is not
subject to Foreign Trade Antitrust Im-
provements Act’s (FTAIA) extra layer of
protection against Sherman Act claims im-
plicating foreign activities, if it has reason-
ably proximate causal nexus; there is no
requirement that such effect have immedi-



MINN-CHEM, INC. v. AGRIUM, INC.

847

Cite as 683 F.3d 845 (7th Cir. 2012)

ate consequence. Foreign Trade Antitrust
Improvements Act of 1982, § 402, 15

U.S.CA. § 6a.

See publication Words and Phras-
es for other judicial constructions
and definitions.

8. Antitrust and Trade
&=945, 969

Actions by foreign producers that
produced 71% of world’s potash to re-
strain global output of potash so that
prices throughout homogeneous world
market would remain artificially high took
place in import commerce, and thus were
not subject to Foreign Trade Antitrust
Improvements Act’s (FTAIA) extra layer
of protection against Sherman Act claims
implicating foreign activities, where ap-
proximately 85% of United States potash
came from overseas, and price of potash
increased six-fold during period in ques-
tion. Foreign Trade Antitrust Improve-
ments Act of 1982, § 402, 15 U.S.C.A.
§ 6a.

9. Antitrust and Trade
&=945, 969

Purchasers’ allegations that foreign
producers that produced 71% of world’s
potash restrained global output of potash
by restricting supply during period of es-
pecially difficult price negotiations with
China, and by first negotiating prices in
Brazil, India, and China, then using those
prices for sales to United States custom-
ers, sufficiently described conduct that had
direct, substantial, and foreseeable effects
on domestic or import commerce by set-
ting benchmark price intended to govern
later United States sales to exclude their
antitrust action against producers from
Foreign Trade Antitrust Improvements
Act’s (FTAIA) extra layer of protection
against Sherman Act claims implicating
foreign activities. Foreign Trade Anti-

Regulation

Regulation
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WOOD, Circuit Judge.

Potash, a naturally occurring mineral
used in agricultural fertilizers and other
products, is produced and sold in a global
market. In this case, the plaintiffs, U.S.
companies that are direct and indirect pur-
chasers of potash, accuse several global
producers of price-fixing in violation of the
U.S. antitrust laws. See 15 U.S.C. §§ 1 et
seq. The district court denied the defen-
dants’ motion to dismiss the complaint, but
it certified its ruling for interlocutory ap-
peal under 28 U.S.C. § 1292(b). We
agreed with that court’s assessment of the
importance of the issues presented and
accepted the appeal. A panel of the court
concluded that the complaint failed to meet
the requirements of the Foreign Trade
Antitrust Improvements Act of 1982
(FTAIA), 15 U.S.C. § 6a, and it thus voted
to reverse. Minn—Chem, Inc. v. Agrium
Inc., 657 F.3d 650 (7th Cir.2011). We then
decided to rehear the case en banc. We
hold first that the FTAIA’s criteria relate
to the merits of a claim, and not to the
subject-matter jurisdiction of the court.
We therefore overrule our earlier en banc
decision in United Phosphorus, Ltd. v. An-
gus Chem. Co., 322 F.3d 942 (Tth Cir.2003).
We then address the applicable standards
for antitrust cases involving import com-
merce and the restrictions imposed by the
FTAIA. We conclude that the district
court correctly ruled that the complaint
does state a claim under the federal anti-
trust laws.

I

The district court’s opinion details the
critical facts alleged in the Complaint, see
In re Potash Antitrust Litig., 667
F.Supp.2d 907, 915-19 (N.D.I11.2009), but
for convenience we briefly summarize
them here. The term “potash” refers to

1. The indirect purchasers had sought injunc-
tive relief under the federal antitrust laws, but
the district court dismissed those claims, 667
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mineral and chemical salts that are rich in
potassium. It is mined from naturally oc-
curring ore deposits and its primary use is
in agricultural fertilizers, but it is also
used in the production of such varied prod-
ucts as glass, ceramics, soaps, and animal
feed supplements. Importantly for our la-
ter antitrust analysis, potash is a homoge-
neous commodity: One manufacturer’s
supply is interchangeable with another’s.
As a result, buyers choose among suppli-
ers based largely on price. Markets for
this type of product are especially vulnera-
ble to price-fixing.

We focus our analysis on the Direct
Purchaser Amended Consolidated Class
Action Complaint (referred to here simply
as the Complaint), because the complaint
filed by the indirect potash purchasers fo-
cuses primarily on state law remedies
(since indirect purchasers are not entitled
to sue for damages under the federal anti-
trust laws, see Illinois Brick Co. v. Ilh-
nots, 431 U.S. 720, 729, 97 S.Ct. 2061, 52
L.Ed.2d 707 (1977)).! The Complaint al-
leges that the world’s potash reserves are
confined to a handful of areas, with over
half of global capacity located in just two
regions—Canada and the former Soviet
Union (in particular, Russia and Belarus).
Commercially, the industry has been domi-
nated by a small group of companies that
market, sell, and distribute potash. The
key actors are:

® Potash Corporation of Saskatchewan

(Canada) Inc. and its U.S. subsidiary
Potash Sales (USA), Inc. (collectively
PCS), the world’s largest producer of
potash;

® Mosaic Company and Mosaic Crop

Nutrition (Mosaic) a Delaware compa-
ny headquartered in Minnesota, num-
ber three globally;

F.Supp.2d at 941, and they are not now be-
fore us.
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® Agrium Inc. and Agrium U.S. Inc.
(Agrium), a Canadian corporation and
its wholly owned U.S. subsidiary;

® Uralkali, a Russian joint venture head-
quartered in Moscow; fifth largest in
the world and holder of a one-half
interest in JSC Belarusian Potash
Company (Belarusian Potash), which
acts as the exclusive distributor of po-
tash for Uralkali;

® Belaruskali, a Belarusian company and
the owner of the other one-half inter-
est in Belarusian Potash, which, as it is
for Uralkali, is Belaruskali’s exclusive
distributor;

® Silvinit, a Russian company that sells
potash throughout the world, including
the United States; and

® [PC, another Russian company, which
is Silvinit’s exclusive distributor.

The Complaint alleges that as of 2008,
these seven entities produced approxi-
mately 71% of the world’s potash.

In 2008, the United States consumed 6.2
million tons of potash. Of that total, 5.3
million tons were imports, and PCS, Mosa-
ic, Agrium, and Belarusian Potash (acting
for both Uralkali and Belaruskali, its equal
and joint owners) were responsible for the
lion’s share of those sales. Data for other
years covered by the Complaint are com-
parable.

The total world market for potash, in
which the United States is an important
consumer (second only to China, Com-
plaint 751), is allegedly under the thumb
of a global cartel consisting primarily of
the companies listed above. This cartel
restrained global output of potash in order
to inflate prices. The cartel members
used a rolling strategy: They would first
negotiate prices in Brazil, India, and China

2. Data from the International Fertilizer In-
dustry Association give the following figures
for 2003 through 2009: 21,203.1 (2003); 20,-
090.7 (2004); 19,273.3 (2005); 20,770.9
(2006); 19,455.1 (2007); 16,045.7 (2008);

(Complaint 1111), and then use those
prices as benchmarks for sales to U.S.
customers. (Complaint 11117-121). For
example, in May 2004, the cartel arranged
for prices to increase by $20 per ton for
some foreign customers; shortly thereaf-
ter, prices in the United States went up by
precisely the same amount.

The cartel initiated a sustained and suec-
cessful effort to drive prices up beginning
in mid-2003; by 2008 potash prices had
increased at least 600%. The plaintiffs
assert that this increase cannot be ex-
plained by a significant uptick in demand,
changes in the cost of production, or other
changes in input costs. In fact, U.S. con-
sumption of fertilizer, of which potash is a
consistent part, remained relatively steady
throughout the period covered by this
case; demand declined somewhat in 2008
but then returned to normal levels in
2009.2 One might think that the decrease
in demand in 2008 was because of the
increase in price, but the slippage in de-
mand did not build up over the entire
Class Period and appears to have been
only temporary, and is thus not correlated
to potash price movements. Furthermore,
the specific allegation in the Complaint
that a $100 per ton increase in the price of
potash adds only $0.03 to the production
cost of a bushel of corn suggests that
demand for potash is inelastic. Complaint
154. Prices for potash rose and stayed
high, increasing even while fertilizer prices
declined. Based on World Bank statistics,
average fertilizer price indices rose from
1.0 to 2.2, and then fell back to 1.0 in 2008,
while potash price indices started in 2008
at 1.0 and rose to 3.5 by the end of the
year. Earnings by cartel members rein-
force this picture of financial gain even in

and 18,908.2 (2009). See http://www.
fertilizer.org/ifa/ifadata/search ~ (last visited
June 25, 2012). These data appear to refer to
thousands of metric tons.
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the face of waning demand: PCS posted
first-quarter income figures in 2008 that
tripled its previous-year figure, while Mo-
saic’s earnings for that quarter were up
more than tenfold over the year before.

The Complaint goes into detail about
ways in which the defendants managed
their collective output. (A cartel will al-
ways try to restrict output to the level
where marginal cost equals marginal reve-
nue, but in the real world, this normally
requires constant adjustment.) For exam-
ple, when global demand for potash de-
clined in 2005, rather than decreasing its
price, PCS announced that it was shutting
down three of its mines in November and
December 2005 for “inventory control pur-
poses.” Complaint 188. This action had
the effect of removing 1.34 million tons of
potash from the world market. At the
same time, rather than jumping into the
gap this drastic cutback created, Mosaic
announced that it too was implementing
temporary cutbacks that would remove an
additional 200,000 tons from the market.
These (allegedly) coordinated and deep re-
ductions continued into 2006. In the first
three months of that year, PCS reduced
output from 2.4 million tons to 1.3 million
tons, removing yet another 1.1 million tons
from the market, or the equivalent of 32
weeks of mining. Uralkali reduced its out-
put by 200,000 tons, and Belaruskali cut its
exports back by 50%, or 250,000 tons. In
the second quarter of that year, Silvinit
followed suit with mine stoppages that re-
moved about 100,000 tons from the mar-
ket. Collectively, these three companies
removed over half a million tons of potash
from the market in early 2006. See Com-
plaint 1188-93. Their compatriots ap-
plauded the “discipline” of the former So-
viet Union producers, “noting that many
years earlier when demand for potash de-
clined those same producers had sought to
maintain volume over price and flooded the
market with excess supply.” Complaint
193.

683 FEDERAL REPORTER, 3d SERIES

China was a particular target of the
cartel’s efforts, given its importance as a
consumer. The shortages created by Ur-
alkali’s and PCS’s supply restrictions in
the first half of 2006 induced China to
accept an increase in the price of potash.
Shortly thereafter, a similar price increase
was implemented throughout the world.
Complaint 195. Comparable actions took
place in 2007, as the Complaint rehearses
in detail. The plaintiffs assert that a num-
ber of the defendants had excess capacity
throughout the period between 2003 and
mid-2009 (which represents the Class Pe-
riod defined in 11 of the Complaint).
PCS, for instance, had a utilization rate of
only 54% to 69%, and Uralkali bragged in
December 2007 that it had the “ability to
add significant capacity on the cheapest
basis vs. global peers.” Complaint 11 133-
134. This pattern of restrained output
made it possible for the cartel to maintain
its inflated prices, but the excess capacity
inevitably gave its members an easy op-
portunity to cheat, and so the group had to
coordinate to ensure that its price control
efforts were not undermined.

The Complaint also points to several
ways in which the cartel members had the
opportunity to cooperate, to conspire on
future actions, and to monitor one anoth-
er’s actions for possible cheating. First,
the major suppliers participated in joint
ventures that facilitated coordination.
PCS, Agrium, and Mosaic were joint ven-
turers and equal shareholders in Canpotex
Ltd., a Canadian company that sold, mar-
keted, and distributed potash throughout
the world excluding the United States.
Through that vehicle, those three compa-
nies had access to one another’s sensitive
production and pricing information. Can-
potex in turn entered into cooperative
marketing agreements with the Russian
and Belarusian entities. As part of those
deals, Canpotex agreed to market Uralkali
potash outside North America and Europe.



MINN-CHEM, INC. v. AGRIUM, INC.

851

Cite as 683 F.3d 845 (7th Cir. 2012)

For their part, the former Soviet produc-
ers coordinated their sales and marketing
through Belarusian Potash. That joint
venture, formed between Uralkali and Be-
laruskali in 2005, supplied 34% of the mar-
ket for potash by the following year. Com-
plaint 126. Silvinit has sought to join the
venture, and one of its owners (with a 20%
share) owns 60% of the stock of Uralkali.

Beyond the access created by these
structural relations among the entities,
there were other more immediate opportu-
nities to collude. The defendants routinely
held meetings during the Class Period and
engaged in an exchange program through
which senior executives from each visited
the others’ plants. These meetings gave
the defendants an opportunity to exchange
sensitive information. Critically, one such
meeting of the key players at PCS, Canpo-
tex, Mosaic, Uralkali, Belaruskali, and Sil-
vinit—mostly at the presidential level—
took place in October 2005. As we de-
scribed above, in the very next month,
November 2005, PCS and Mosaic an-
nounced significant production cutbacks;
the others followed suit with additional
supply reductions through the beginning of
2006.

In addition, all of the defendants are
members of the International Fertilizer
Industry Association and the Fertilizer In-
stitute, and they regularly attended those
trade organizations’ conferences. During
one such meeting in Turkey, in May 2007,
the defendants announced an additional
price increase.

The Complaint contains, in its 165 para-
graphs, many more details, which we dis-
cuss as needed below. What we have said
here, however, is enough to set the stage
for the two legal issues before us: how the
FTAIA should be interpreted, and wheth-
er the district court correctly allowed this
case to go forward.

II

Whether this case can be entertained by
a court in the United States turns on the
global reach of the antitrust laws, and to a
significant degree on the Foreign Trade
Antitrust Improvements Act of 1982, 15
U.S.C. § 6a. Before delving into the
FTAIA’s requirements, however, we take
this opportunity to revisit the question
whether that law affects the subject-mat-
ter jurisdiction of the district court or if,
on the other hand, it relates to the scope of
coverage of the antitrust laws. Nine years
ago, in United Phosphorus v. Angus
Chemical, the en banc court concluded
that the former interpretation was correct.
322 F.38d 942, 952 (Tth Cir.2003). In so
doing, we relied on the legislative history
of the statute, the vocabulary used by a
number of commentators, and a humber of
court decisions that used the word “juris-
diction” in deseribing the requirement that
challenged conduct must affect interstate
or import commerce in specified ways.

Since that decision, the Supreme Court
has emphasized the need to draw a careful
line between true jurisdictional limitations
and other types of rules. Thus, in Morri-
son v. National Australia Bank Ltd., —
U.S. ——, 130 S.Ct. 2869, 177 L.Ed.2d 535
(2010), which dealt with the securities laws,
the Court squarely rejected the notion that
the extraterritorial reach of § 10(b) of the
Securities Exchange Act, 15 U.S.C.
§ 78j(b), raises a question of subject-mat-
ter jurisdiction. [Id. at 2877. “[T]Jo ask
what conduct § 10(b) reaches is to ask
what conduct § 10(b) prohibits, which is a
merits question. Subject-matter jurisdic-
tion, by contrast, refers to a tribunal’s
power to hear a case.” Id. (citing Union
Pacific R. Co. v. Locomotive Eng’rs &
Trainmen Gen. Comm. of Adjustment, 558
U.S. 67, 130 S.Ct. 584, 596, 175 L.Ed.2d
428 (2009); Arbaugh v. Y & H Corp., 546
U.S. 500, 514, 126 S.Ct. 1235, 163 L.Ed.2d
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1097 (2006); United States v. Cotton, 535
U.S. 625, 630, 122 S.Ct. 1781, 152 L.Ed.2d
860 (2002)). The Court might have added
to that list Reed FElsevier, Inc. v. Mu-
chnick, — U.S. ——, 130 S.Ct. 1237, 1243,
176 L.Ed.2d 18 (2010), Kontrick v. Ryan,
540 U.S. 443, 455, 124 S.Ct. 906, 157
L.Ed.2d 867 (2004), and Steel Co. v. Citi-
zens for a Better Environment, 523 U.S.
83, 89, 118 S.Ct. 1003, 140 L.Ed.2d 210
(1998). Even more recently, the Court
restated this proposition in Henderson v.
Shinseki, — U.S. ——, 131 S.Ct. 1197,
1202-03, 179 L.Ed.2d 159 (2011). Notably,
what may have been thought a nascent
idea at the time United Phosphorus was
decided (as one can tell by the dates of
decision in our list) has now become a
firmly established principle of statutory
construction.

The panel in the present case had no
quarrel with the proposition that this re-
cent string of decisions undermined the
holding in United Phosphorus. 657 F.3d
at 653. It commented that “[t]hese inter-
vening developments suggest that United
Phosphorus may be ripe for reconsidera-
tion,” but it was hesitant to take that step
on its own. The panel also observed that
the same issue had recently come before
the Third Circuit, which held that the
FTAIA does not impose a jurisdictional
limit but instead establishes an element of
a Sherman Act claim. [Id. at 659 n. 3
(citing Animal Sci. Prods., Inc. v. China
Minmetals Corp., 654 F.3d 462 (3d Cir.
2011)). Indeed, the Animal Science opin-
ion expressly approved the position of the
United Phosphorus dissenters. 654 F.3d
at 469 n. 8. We agree with the panel that
this issue is indeed ripe for reconsideration
and ought to be settled now.

[1] The Supreme Court’s decision in
Morrison, we believe, provides all the
guidance we need to conclude that, like
§ 10(b) of the Exchange Act, the FTAIA
sets forth an element of an antitrust claim,

683 FEDERAL REPORTER, 3d SERIES

not a jurisdictional limit on the power of
the federal courts. As the Court put it,
limitations on the extraterritorial reach of
a statute describe what conduct the law
purports to regulate and what lies outside
its reach. The Supreme Court itself used
much the same language with respect to
the antitrust laws in its decision in F.
Hoffmann-La Roche Ltd. v. Empagran
S.A, 542 U.S. 155, 124 S.Ct. 2359, 159
L.Ed.2d 226 (2004), which dealt specifically
with the FTAIA. The Court spoke, for
example, of the FTAIA’s “removing from
the Sherman Act’s reach” certain types of
conduct, id. at 161, 124 S.Ct. 2359, and
whether it was reasonable under the facts
presented there “to apply this law to con-
duct that is significantly foreign,” id. at
166, 124 S.Ct. 2359. Even if one thought
the language in Empagran to be less than
dispositive, we can now see no way to
distinguish this case from Morrison.

We add briefly that the interpretation
we adopt today—that the FTAIA spells
out an element of a claim—is the one that
is both more consistent with the language
of the statute and sounder from a proce-
dural standpoint. When Congress decides
to strip the courts of subject-matter juris-
diction in a particular area, it speaks clear-
ly. The FTAIA, however, never comes
close to using the word “jurisdiction” or
any commonly accepted synonym. In-
stead, it speaks of the “conduct” to which
the Sherman Act (or the Federal Trade
Commission Act) applies. This is the lan-
guage of elements, not jurisdiction.

[2,3] From a procedural standpoint,
this means that a party who wishes to
contest the propriety of an antitrust claim
implicating foreign activities must, at the
outset, use Federal Rule of Civil Proce-
dure 12(b)(6), not Rule 12(b)(1). This is
not a picky point that is of interest only to
procedure buffs. Rather, this distinction
affects how disputed facts are handled, and
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it determines when a party may raise the
point. While “it is the burden of the party
who seeks the exercise of jurisdiction in
his favor clearly to allege facts demon-
strating that he is a proper party to invoke
judicial resolution,” FW/PBS, Inc. v. City
of Dallas, 493 U.S. 215, 231, 110 S.Ct. 596,
107 L.Ed.2d 603 (1990) (citations and quo-
tation marks omitted), we “accept as true
all of the allegations contained in a com-
plaint,” Ashcroft v. Igbal, 556 U.S. 662,
678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(citing Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007)) subject, of course, to the limitations
articulated in those cases. Likewise, sub-
ject-matter jurisdiction must be secure at
all times, regardless of whether the parties
raise the issue, and no matter how much
has been invested in a case. See, e.g.,
Cotton, 535 U.S. at 630, 122 S.Ct. 1781
(citing Louisville & Nashville R. Co. v.
Mottley, 211 U.S. 149, 29 S.Ct. 42, 53
L.Ed. 126 (1908)). By contrast, a motion
to dismiss for failure to state a claim may
only be brought as late as trial. FeEb.
R.Cv.P. 12(h)(2). Although this is a sig-
nificant difference, we note that foreign
connections of the kind at issue here are
unlikely to be difficult to detect, and so we
are confident that parties who want to
argue that a particular claim fails the re-
quirements of the FTAIA will be able to
do so within these generous time limits.

III

Having established that the FTAIA re-
lates to the merits of a claim, rather than
the subject-matter jurisdiction of the
court, we can now turn to the principal
issues in this appeal. We consider first
how the statute should be interpreted and
then, on that understanding of the law, we
decide whether the district court correctly
found that the Complaint stated a claim
that could go forward.

A

[4] Although the FTAIA has been
parsed in a number of judicial opinions,
including notably Empagran, we think it
important to begin with the language of
the statute, in order to place our discus-
sion of these decisions in context. We
note that the 1982 legislation that we are
examining actually amended both the
Sherman Act, see 15 U.S.C. § 6a, and the
Federal Trade Commission Act, see 15
U.S.C. § 45(a)(3), using identical language.
That fact is important insofar as it under-
scores the generality of the issue we face:
The statute applies not only to private
actions, such as this one, but also to ac-
tions brought by the two federal agencies
entrusted with the enforcement of the anti-
trust laws. Since it is the Sherman Act
that applies to our case, however, from this
point forward we cite only its provision. It
reads as follows:

§ 6a. Conduct involving trade or com-

merce with foreign nations

Sections 1 to 7 of this title [i.e., the
Sherman Act] shall not apply to con-
duct involving trade or commerce
(other than import trade or import
commerce) with foreign nations un-
less—
(1) such conduct has a direct, substan-
tial, and reason ably foreseeable ef-
fect—
(A) on trade or commerce which is
not trade or commerce with foreign
nations, or on import trade or im-
port commerce with foreign nations;
or
(B) on export trade or export com-
merce with foreign nations, of a
person engaged in such trade or
commerce in the United States;
and
(2) such effect gives rise to a claim
under the provisions of sections 1 to 7
of this title, other than this section.
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If sections 1 to 7 of this title apply to
such conduct only because of the oper-
ation of paragraph (1)(B), then sec-
tions 1 to 7 of this title shall apply to
such conduct only for injury to export
business in the United States.

The opening phrase (sometimes referred
to as a chapeau in international circles)
reflects Congress’s effort to indicate that
the Sherman Act does not apply to every
arrangement that literally can be said to
involve trade or commerce with foreign
nations. As the Supreme Court stressed
in Empagran, the public recognition of
this limitation was inspired largely by in-
ternational comity. But, by inserting the
parenthetical “other than import trade or
import commerce” in the chapeau, Con-
gress recognized that there was no need
for this self-restraint with respect to im-
ports, even though they represent part of
the foreign commerce of the United States.
Although some, including the Third Circuit
in Animal Science, have referred to this as
the “import exception,” that is not an accu-
rate description. Import trade and com-
merce are excluded at the outset from the
coverage of the FTAIA in the same way
that domestic interstate commerce is ex-
cluded. This means only that conduct in
both domestic and import trade is subject
to the Sherman Act’s general require-
ments for effects on commerce, not to the
special requirements spelled out in the
FTAIA. Where the FTAIA does apply, it
“removles] from the Sherman Act’s reach

commercial activities taking place
abroad, unless those activities adversely
affect ... imports to the United States”
Empagran, 542 U.S. at 161, 124 S.Ct. 2359.
The Court’s decision in Hartford Fire Ins.
Co. v. California, 509 U.S. 764, 113 S.Ct.
2891, 125 L.Ed.2d 612 (1993), suggests a
pragmatic reason for this distinction: The
applicability of U.S. law to transactions in
which a good or service is being sent di-
rectly into the United States, with no in-
termediate stops, is both fully predictable
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to foreign entities and necessary for the
protection of U.S. consumers. Foreigners
who want to earn money from the sale of
goods or services in American markets
should expect to have to comply with U.S.
law.

Next, we come to the statute’s treatment
of non-import, non-domestic commerce.
Empagran explained that the FTAIA han-
dles that problem by “lay[ing] down a gen-
eral rule placing all (nonimport) activity
involving foreign commerce outside the
Sherman Act’s reach [and then]
bring[ing] such conduct back within” the
Act provided that it meets the two criteria
provided. Id. at 162, 124 S.Ct. 2359 (em-
phasis in original). The first criterion dic-
tates the kinds of effects that truly foreign
commerce must have in the U.S. market.
Conduct “involving trade or commerce . ..
with foreign nations” must have “a direct,
substantial, and reasonably foreseeable ef-
fect” on either [A] U.S. domestic com-
merce (phrased awkwardly as “trade or
commerce which is not trade or commerce
with foreign nations”) or U.S. import com-
merce, or [B] the export trade or com-
merce of a U.S. exporter. See § 6a(l).
The export trade provision plays no part in
our case, and so we do not address it
further here. The second criterion, which
was the focus of E'mpagran, is that the
direct, substantial and foreseeable effect
shown under subpart (1) must give rise to
a substantive claim under the Sherman
Act. The reason this was important in Em-
pagran is that the plaintiffs there were
foreign purchasers of allegedly price-fixed
products that were sold in foreign mar-
kets. The Court held that their claims fell
outside the scope of the Sherman Act. In
our case, by contrast, the plaintiffs are all
U.S. purchasers, and so the particular
problem addressed in Empagran does not
arise here.
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Thus, before we can address the merits
of the complaint, we must address two
distinct questions of statutory interpreta-
tion. The first is how to define pure im-
port commerce—that is, the kind of com-
merce that is not subject to the special
rules created by the FTAIA. Second, we
must explore the FTAIA’s standards fur-
ther and explain what it takes to show that
foreign conduct has a direct, substantial,
and reasonably foreseeable effect on U.S.
domestie or import commerce.

1

There can be no question that the im-
port commerce exclusion puts some of the
conduct alleged in the Complaint outside
the special rules created in the FTATIA for
Sherman Act claims. The plaintiffs are
U.S. entities that have purchased potash
directly from members of the alleged car-
tel. The defendant members of the cartel
are all located outside the United States.
Those transactions that are directly be-
tween the plaintiff purchasers and the de-
fendant cartel members are the import
commerce of the United States in this
sector.

[6] The FTAIA does not require any
special showing in order to bring these
transactions back into the Sherman Act, as
Empagran put it, because they were never
removed from the statute. That does not
mean, however, that plaintiffs are home
free. Rather, we must still apply the rules
governing import commerce for purposes
of the antitrust laws. For several decades,
the leading authority on this subject was
Judge Learned Hand’s opinion for the Sec-
ond Circuit in United States v. Aluminum
Co. of America, 148 F.2d 416, 444 (2d
Cir.1945) (Alcoa ). There the court (sit-
ting as a court of last resort because the
Supreme Court lacked a quorum) held that
the Sherman Act covers imports when ac-
tual and intended effects on U.S. com-
merce have been shown. In Hartford

Fire, the Supreme Court confirmed this
rule, stating that “the Sherman Act covers
foreign conduct producing a substantial in-
tended effect in the United States.” 509
U.S. at 797, 113 S.Ct. 2891. The Third
Circuit has suggested that this standard is
met where “the defendants’ conduct tar-
get[s] import goods or services.” Animal
Science, 664 F.3d at 470.

As noted, the Complaint before us alleg-
es import transactions. Thus, the only
outstanding question is whether this im-
port trade has been substantially and in-
tentionally affected by an anticompetitive
arrangement (i.e., something that would
violate the U.S. antitrust laws). There is
nothing particularly “international” about
that question. Effects on commerce are a
part of every Sherman Act case. See, e.g.,
Hartford Fire, supra (import commerce);
Summit Health, Ltd. v. Pinhas, 500 U.S.
322, 111 S.Ct. 1842, 114 L.Ed.2d 366 (1991)
(interstate commerce). We address the
adequacy of the Complaint under the
Sherman Act in more detail below.

2

[6] As we already have observed, trade
involving only foreign sellers and domestic
buyers (i.e., import trade) is not subject to
the FTAIA’s extra layer of protection
against Sherman Act claims implicating
foreign activities. Some of the activities
alleged in the Complaint, however, may be
best understood as sufficiently outside the
arena of simple import transactions as to
require application of the FTAIA. For
example, Canpotex is the unified market-
ing and sales agent for Agrium, Mosaic
and PCS in all markets except Canada and
the United States, yet its actions are an
important part of the alleged scheme to set
inflated benchmark prices. Presumably,
in order to avoid Illinois Brick’s prohibi-
tion on “pass on” antitrust damages, 431
U.S. at 728, 97 S.Ct. 2061, the plaintiffs are
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seeking to hold firms like Canpotex jointly
and severally liable for any damages the
direct sellers might be ordered to pay,
perhaps under a conspiracy theory. If
this were an action by the Department of
Justice or the Federal Trade Commission,
we would not need to worry about Illinois
Brick, but regardless of whether the case
is brought by the government or in private
litigation, it is essential to meet the criteria
spelled out by the FTAIA. We thus take
a closer look at what kind of conduct “in-
volve[s] trade or commerce ... with for-
eign nations” and what showing is neces-
sary to demonstrate “direct, substantial
and reasonably foreseeable” effects on do-
mestic [i.e, “not trade or commerce with
foreign nations”] or import commerce.

The first question—whether the conduct
alleged in this case “involves” foreign com-
merce—is readily answered. The Com-
plaint alleges an international cartel in a
commodity, and it asserts that the cartel
succeeded in raising prices for direct U.S.
purchasers of the product, potash. This
alleged arrangement plainly involves for-
eign commerce, and so we move immedi-
ately to the second inquiry—the task of
parsing the statute’s central requirements.
As Empagran put it, after excluding for-
eign activities from the scope of the Sher-
man Act, the FTAIA brings back into the
statute’s reach conduct that has a “direct,
substantial, and reasonably foreseeable ef-
fect” on domestic or import commerce.

The potash cartel described in the Com-
plaint is one for which the requirements of
substantiality and foreseeability are easily
met. There is little dispute that the Com-
plaint has alleged substantial effects: The
Complaint alleges that 5.3 million tons of
potash were imported into the United
States in 2008 alone, and the Complaint
elsewhere asserts that the vast majority of
these imports came from the defendants.
From 2003 to 2008, the price of potash
increased by over 600%. We do not need
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to belabor the point. These allegations
easily satisfy the requirement to show sub-
stantial effects in the U.S. market. Wher-
ever the floor may be, it is so far below
these numbers that we do not worry about
it here.

Foreseeability is equally straightfor-
ward. It is objectively foreseeable that an
international cartel with a grip on 71% of
the world’s supply of a homogeneous com-
modity will charge supracompetitive
prices, and in the absence of any evidence
showing that arbitrage is impossible (and
there is none here), those prices (net of
shipping costs) will be uniform throughout
the world. Higher prices cannot be di-
vorced from reductions in supply, and so
the effects alleged here are a rationally
expected outcome of the conduct stated in
the Complaint.

The question that has caused more dis-
cussion among various courts and com-
mentators is what it takes to show “direct”
effects. One school of thought, launched
by the Ninth Circuit’s split decision in
United States v. LSL Biotechs., 379 F.3d
672 (9th Cir.2004), has borrowed the defi-
nition of the word “direct” that the Su-
preme Court adopted for a different stat-
ute, the Foreign Sovereign Immunities Act
(FSIA), 28 U.S.C. § 1605(a)(2); see Re-
public of Argentina v. Weltover, Inc., 504
U.S. 607, 112 S.Ct. 2160, 119 L.Ed.2d 394
(1992). The word appears in the exception
for foreign sovereign immunity that ap-
plies for commercial activity that takes
place outside the territory of the United
States when “that act causes a direct effect
in the United States.” In that setting, the
Court held that an effect is “direct” if it
“follows as an immediate consequence of
the defendant’s ... activity.” Id. at 618,
112 S.Ct. 2160. The other school of
thought has been articulated by the De-
partment of Justice’s Antitrust Division,
which takes the position that, for FTAIA
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purposes, the term “direct” means only “a
reasonably proximate causal nexus.” Ma-
kan Delrahim, Drawing the Boundaries of
the Sherman Act: Recent Developments in
the Application of the Antitrust Laws to
Foreign Conduct, 61 N.Y.U. ANN. SUrv. Am.
L. 415, 430 (2005) (remarks of the Deputy
Assistant Attorney General); Brief for Ap-
pellant United States of America 38 in
United States v. LSL Biotechs., supra,
available at  http:/www.justice.gov/atr/
cases/f200200/200243.pdf (directness is a
synonym for proximate cause).

In our view, the Ninth Circuit jumped
too quickly to the assumption that the
FSIA and the FTAIA use the word “di-
rect” in the same way. Critically, the
Supreme Court in Weltover reached its
definition of “direct” for FSIA purposes
only after refusing to import from the
legislative history of that statute the no-
tion that an effect is “direct” only if it is
both “substantial” and “foreseeable.” 504
U.S. at 617, 112 S.Ct. 2160. “[W]e reject,”
it said, “the suggestion that § 1605(a)(2)
contains any unexpressed requirement of
‘substantiality’ or ‘foreseeability.”” Id. at
618, 112 S.Ct. 2160. Only then did the
Court endorse the appellate court’s defini-
tion that an effect is “direct” if it follows
“as an immediate consequence” of the de-
fendant’s activity. Id.

No one needs to read the words “sub-
stantial” and “foreseeable” into the
FTAIA. Congress put them there, and in
so doing, it signaled that the word “direct”
used along with them had to be interpret-
ed as part of an integrated phrase. Super-
imposing the idea of “immediate conse-
quence” on top of the full phrase results in
a stricter test than the complete text of the
statute can bear. To demand a foresee-
able, substantial, and “immediate” conse-
quence on import or domestic commerce
comes close to ignoring the fact that
straightforward import commerce has al-

ready been excluded from the FTAIA’s
coverage.

[71 We are persuaded that the Depart-
ment of Justice’s approach is more consis-
tent with the language of the statute. The
word “direct” addresses the classic con-
cern about remoteness—a concern, inci-
dently, that has been at the forefront of
international antitrust law at least since
Judge Hand wrote in Alcoa that “[w]e
should not impute to Congress an intent to
punish all whom its courts can catch, for
conduct which has no consequences within
the United States.” 148 F.2d at 443; see
also LSL Biotechs., 379 F.3d at 683-91
(Aldisert, J., dissenting) (tracing the histo-
ry of the FTAIA’s effects test through
Alcoa ). Just as tort law cuts off recovery
for those whose injuries are too remote
from the cause of an injury, so does the
FTAIA exclude from the Sherman Act for-
eign activities that are too remote from the
ultimate effects on U.S. domestic or import
commerce.

This understanding of the FTAIA
should allay any concern that a foreign
company that does any import business at
all in the United States would violate the
Sherman Act whenever it entered into a
joint-selling arrangement overseas regard-
less of its impact on the American market.
A number of safeguards exist to protect
against that risk. If the hypothetical for-
eign company is engaged in direct import
sales, it must naturally comply with U.S.
law just as all of its domestic competitors
do. If its foreign sales do not meet the
threshold for “effects” on import or domes-
tic commerce established by cases such as
Hartford Fire and Summit Health, then,
for those transactions, it has nothing to
worry about. If the hypothetical foreign
company is engaged in the kind of conduct
outside the United States that the FTAIA
addresses, then its actions can be reached
only if there are direct, substantial, and
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reasonably foreseeable effects. This is a
standard with teeth, as the many cases
that have been dismissed for failing to
meet those criteria attest. E.g., Turicen-
tro, S.A. v. Am. Airlines, Inc., 303 F.3d
293 (3d Cir.2002); Carpet Grp. Int’l wv.
Oriental Rug Imps. Ass’n, 227 F.3d 62 (3d
Cir.2000); McGlinchy v. Shell Chem. Co.,
845 F.2d 802 (9th Cir.1988); Fliletech S.A.
v. France Telecom S.A., 212 F.Supp.2d 183
(S.D.N.Y.2001).

Empagran is consistent with the inter-
pretation we adopt here. While it holds
that the U.S. antitrust laws are not to be
used for injury to foreign customers, it
goes on to reaffirm the well-established
principle that the U.S. antitrust laws reach
foreign conduct that harms U.S. com-
merce:

[Olur courts have long held that appli-

cation of our antitrust laws to foreign

anticompetitive conduct is nonetheless

reasonable, and hence consistent with

principles of prescriptive comity, insofar

as they reflect a legislative effort to re-

dress domestic antitrust injury that for-

eign anticompetitive conduct has caused.
Empagran, 542 U.S. at 165, 124 S.Ct. 2359.
Finally, we note that § 6a(2) will protect
many a foreign defendant. No matter
what the quality of the foreign conduct,
the statute will not cover it unless the
plaintiff manages to state a claim under
the Sherman Act. In this connection, we
point out that a great many joint-selling
arrangements are legal, efficiency-enhanc-
ing structures. See, e.g., Texaco Inc. v.
Dagher, 547 U.S. 1, 126 S.Ct. 1276, 164
L.Ed.2d 1 (2006); Broadcast Music, Inc. v.
Columbia Broadcasting Sys., Inc., 441
U.S. 1, 99 S.Ct. 1551, 60 L.Ed.2d 1 (1979).

B

Having described the requirements for
both simple import commerce and the
FTAIA, our final task is to measure the
Complaint against these standards. In
particular, we must decide whether the
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plaintiffs have plausibly alleged that the
defendants’ conduct took place either in
import commerce and are thus subject to
the more general rules of Hartford Fire
for effects on commerce, or if they have in
whole or in part described conduct subject
to the FTAIA, and if so, whether the
allegations describe direct, substantial, and
foreseeable effects on domestic or import
commerce.

1

[8] In our view, much of the Complaint
alleges straightforward import transac-
tions. Under Hartford Fire the plaintiffs
thus must allege that the conduct of the
foreign cartel members was (1) meant to
produce and (2) did in fact produce some
substantial effect in the United States.
See also Animal Science, 654 F.3d at 470
(“[TThe import trade or commerce [exclu-
sion] requires that the defendants’ conduct
target import goods or services.”). The
Complaint contains ample material sup-
porting both of those points.

The plaintiffs describe a tight-knit global
cartel, similar to OPEC in its heyday, that
restrained global output of potash so that
prices throughout this homogeneous world
market would remain artificially high.
Just like the raisin producers in California
in the famous state-action antitrust case,
Parker v. Brown, 317 U.S. 341, 63 S.Ct.
307, 87 L.Ed. 315 (1943), who controlled
90% of the world market in raisins, the
alleged cartel members here control a
comparable share of the world market in
potash. The purpose of this cartel was to
inflate the profits of its members. Its
alleged effect was substantial. The United
States, according to the Complaint, is one
of the two largest consumers of potash in
the world, and approximately 85% of U.S.
potash comes from overseas. From 2003
to 2008, the price of potash increased six-
fold. The inference from these allegations
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is not just plausible but compelling that
the cartel meant to, and did in fact, keep
prices artificially high in the United States.

2

[91 We turn next to an analysis of the
conduct that falls outside the import exclu-
sion to determine whether it may never-
theless be subject to the Sherman Act
under the FTAIA. For example, the
Complaint alleges that Canpotex, a Cana-
dian entity that does not sell directly into
the United States, restricted supply during
a period of especially difficult price negoti-
ations with China. This supply restriction
compelled Chinese buyers to accept a price
increase. Complaint 194. We assume for
present purposes that none of this literally
involved import trade. Our discussion,
however, is rooted in the facts of this
Complaint. In that connection, it is impor-
tant to recall that the FTATA itself de-
mands that the facts of each case must be
evaluated for compliance with its demands.
We thus address only the situation before
us, in which several members of the cartel
sold directly into the United States and
others allegedly worked with them in con-
nection with those efforts. The question
before us is thus whether the allegations in
the plaintiffs’ Complaint describe conduct
that had a direct, substantial, and reason-
ably foreseeable effect on domestic or im-
port commerce by, for example, setting a
benchmark price intended to govern later
U.S. sales.

As we noted above, the effects of the
supply restriction on U.S. potash prices
were foreseeable. So too were the effects
of forcing foreign purchasers to accept
higher prices in a commoditized and cartel-
ized market: Either someone in the cartel
would cheat, or a new entrant would begin
to arbitrage its purchases, or, as the plain-
tiffs allege, the cartel would succeed in
pushing prices up across all of its markets,
including the United States. And, as we
have explained, there is every reason to

infer that any such effects in the U.S.
potash market were substantial.

We turn to the question whether these
effects are “direct,” as we have defined the
term. The plaintiffs allege that the defen-
dants would first negotiate prices in Brazil,
India, and China, and then they would use
those prices for sales to U.S. customers.
The alleged supply reductions led to price
hikes in these foreign markets, and those
increases showed up almost immediately in
the prices of U.S. imports. The defen-
dants do not suggest that the potash mar-
ket is insulated from these effects by regu-
latory structures or other arrangements,
and even if they did, that would be no
reason to dismiss the Complaint outright.
To the contrary, the plaintiffs have alleged
that the cartel established benchmark
prices in markets where it was relatively
free to operate, and it then applied those
prices to its U.S. sales. (Benchmark
prices set in one market for general use
are common: think, for instance of the
London Interbank Offered Rate (LIBOR),
in the credit market; the Brent Crude
price, formally used for North Sea oil but
in general use in oil markets; or even the
Medicare Fee Schedule, which though
technically only for Medicare reimburse-
ments, has widespread effects on the
healthcare market.) It is no stretch to say
that the foreign supply restrictions, and
the concomitant price increases forced
upon the Chinese purchasers, were a di-
rect—that is, proximate—cause of the sub-
sequent price increases in the United
States.

The allegations in the Complaint state a
claim, as required by Federal Rule of Civil
Procedure 8, and thus are enough to with-
stand a motion to dismiss under Rule
12(b)(6), as interpreted by the Supreme
Court in Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007) and Ashcroft v. Iqbal, 556 U.S.
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662, 129 S.Ct. 1937, 173 L.Ed.2d 868
(2009). The Complaint is not defeated by
the defendants’ contention that the alleged
cartel was not efficacious. See In re High
Fructose Corn Syrup Antitrust Litig., 295
F.3d 651, 656 (7th Cir.2002). We are also
satisfied that the allegations suffice, at this
stage, to support a plausible story of con-
certed action. See In re Text Messaging
Antitrust Litig., 630 F.3d 622 (7th Cir.
2010). We stress, however, that our evalu-
ation throughout has proceeded exclusively
on the face of the Complaint. Nothing we
have said should be understood as a pre-
diction of the facts that may turn up in
discovery, nor are we opining about the
likely fate of any possible defenses. In
particular, the defendants mentioned in
their opposition to the petition for rehear-
ing en banc that some of their actions were
undertaken with the approval of foreign
governments (e.g., Canada’s). We express
no opinion on either the contours or the
likely success of any such argument. Sim-
ilarly, we do not have before us any ques-
tion about the court’s personal jurisdiction
over the various defendants. Cf. J. McIn-
tyre Machinery, Ltd. v. Nicastro, — U.S.
—— 131 S.Ct. 2780, 180 L.Ed.2d 765
(2011). We are not faced with the ques-
tion of whether the actions of the non-
selling defendants, such as Canpotex, fall
outside the substantive scope of Sherman
Act § 1 (as opposed to the law’s territorial
reach), nor have the defendants argued
that Congress as a matter of U.S. law has
no constitutional power to enact laws with
some extraterritorial effect. These or oth-
er theories may all be important to explore
as the case goes forward, but they do not
provide a reason to throw out the case on
the grounds that the plaintiffs failed to
show either that the challenged transac-
tions occurred in import commerce or that
they had a direct, substantial, and reason-
ably foreseeable effect on either the do-
mestic or import commerce of the United
States.
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IV

Foreign cartels, especially those over
natural resources that are scarce in the
United States and that are traded in a
unified international market, have often
been the target of either governmental or
private litigation. The host country for
the cartel will often have no incentive to
prosecute it. Canada and Russia, here
(just like California in Parker ), would logi-
cally be pleased to reap economic rents
from other countries; their losses from
higher prices for the potash used in their
own fertilizers are more than made up by
the gains from the cartel price their ex-
porters collect. Export cartels are often
exempt from a country’s antitrust laws:
the United States does just that, through
its Webb-Pomerene Associations, see 15
U.S.C. §8§ 61 et seq., and Export Trading
Companies, see 15 U.S.C. §§ 4001 et seq.
This case is actually the mirror image of
the situation described in Empagran,
where the foreign country whose consum-
ers are hurt would have been the better
enforcer. It is the U.S. authorities or
private plaintiffs who have the incentive—
and the right—to complain about over-
charges paid as a result of the potash
cartel, and whose interests will be sacri-
ficed if the law is interpreted not to permit
this kind of case.

The world market for potash is highly
concentrated, and customers located in the
United States account for a high percent-
age of sales. This is not a House-that—
Jack—Built situation in which action in a
foreign country filters through many lay-
ers and finally causes a few ripples in the
United States. To the contrary: foreign
sellers allegedly created a cartel, took
steps outside the United States to drive
the price up of a product that is wanted in
the United States, and then (after succeed-
ing in doing so) sold that product to U.S.
customers. The payment of overcharges
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by those customers was objectively fore-
seeable, and the amount of commerce is
plainly substantial. We Arrirm the order
of the district court denying the motion to
dismiss for failure to state a claim.
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Background: Following denial of his mo-
tion to suppress, 2010 WL 3363307, defen-
dant entered conditional guilty plea in the
United States District Court for the West-
ern District of Wisconsin, William M. Con-
ley, Chief Judge, to offenses arising out of
the manufacture of methamphetamine. De-
fendant appealed.

Holdings: The Court of Appeals, Tinder,

Circuit Judge, held that:

(1) officer lacked reasonable suspicion to
justify stopping defendant’s car, and

(2) good faith exception did not apply.

Reversed and remanded.

1. Arrest €60.2(10)

A mere suspicion of illegal activity at
a particular place is not enough to transfer
that suspicion to anyone who leaves that

property, such as would justify investigato-
ry detention. U.S.C.A. Const.Amend. 4.

2. Arrest ¢=60.2(10)
The Fourth Amendment allows offi-
cers to stop and briefly detain a person for

investigative purposes if the officer has a
reasonable suspicion supported by articu-
lable facts that criminal activity may be
afoot. U.S.C.A. Const.Amend. 4.

3. Arrest €60.2(7)

In those circumstances where the
court does not insist on some quantum of
individualized suspicion to justify investi-
gative detention, the court relies on other
safeguards to assure that the reasonable
expectation of privacy is not subject to the
discretion of the official in the field.
U.S.C.A. Const.Amend. 4.

4. Arrest €60.2(7, 10)

An officer with a warrant to search a
place may stop anyone leaving that place
without additional individualized suspicion,
but a mere suspicion of illegal activity
about a place, without more, is not enough
to justify stopping everyone emerging
from that property. U.S.C.A. Const.
Amend. 4.

5. Arrest €60.3(2)

Police lacked reasonable suspicion to
justify stopping defendant’s car after it
emerged from a 40-acre tract containing a
suspected methamphetamine cook site; al-
though police had recently received tip
from informant regarding the site, they
had not confirmed informant’s statements
that an anhydrous ammonia tank, a sus-
pected methamphetamine cook, and the
suspected cook’s vehicle were present at
the site, the fact that, before defendant
emerged from the site, a vehicle had driv-
en to end of driveway after officer inadver-
tently honked his car horn while establish-
ing surveillance and that that vehicle later
retreated did not give rise to a suspicion of
something illegal or wrong as to defen-
dant’s car, and there was no suggestion
that the car posed any danger to anyone.
U.S.C.A. Const.Amend. 4.



