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INTRODUCTION

Appellants seek to rectify an error of law relating to the Supreme

Court’s review of an historic settlement worth more than $8.5 billion. The

agreement—the largest private settlement ever reached—was between

The Bank of New York Mellon (BNYM) in its role as trustee for 530 mort-

gage-backed securities trusts, and Bank of America and Countrywide

Home Loans. BNYM and many of the largest institutional investors in the

world vigorously negotiated the settlement with Bank of America and

Countrywide over the better part of a year. After extensive discovery and a

nine-week evidentiary hearing, the trial court broadly approved the set-

tlement. That decision was legally correct and, as BNYM will show in

briefing on objectors’ cross-appeals, was compelled by the evidence before

the trial court and firmly-established precedent. In one narrow respect,

however, the trial court misapplied the very legal standard it had properly

articulated in its approval of the settlement—that a trustee has broad dis-

cretion to settle claims on behalf of its trusts. On this single issue, the

court incorrectly held BNYM’s settlement decision to an improper stand-

ard. As a result, the landmark settlement now has been called into ques-

tion.
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The settlement arises from Bank of America’s and Countrywide’s

roles in the creation and servicing of 530 securitization trusts for which

BNYM is trustee. It resolved hundreds of different and highly complex

breach of contract claims. Unless reversed by this Court, the trial court’s

error will jeopardize the ability of trustees to settle all complicated finan-

cial disputes in future cases. It invites the judiciary to second-guess the

discretionary judgment calls that trustees necessarily must make. As in

this case, an objection voiced by a tiny group of investors could derail a

settlement that nearly all of the other interested parties (numbering in the

thousands) recognize is in the best interest of the beneficiaries and sup-

port.

The sole question presented in this appeal is straightforward: did

BNYM abuse its discretion as trustee when it determined that a single

claim not only was weak and unlikely to increase the overall settlement

value, but that pressing that claim would diminish its overall negotiating

position, and that the best strategy was to focus on the strong claims? The

trial court held that it did.

Respectfully, that holding is erroneous. BNYM retained one of the

nation’s preeminent securitization attorneys as its lead negotiating coun-

sel. As the trial court itself acknowledged, when developing BNYM’s set-
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tlement strategy, that attorney specifically considered the type of claim at

issue on this appeal (the so-called loan modification theory) and judged it

to be a losing argument. He concluded that urging this theory would not

produce a bigger settlement. Quite the contrary: given the broader impli-

cations of this theory for other matters beyond the settlement’s scope, his

judgment was that pressing the argument could hinder the prospects for

the most favorable possible settlement on all the claims. Much like an ap-

pellate advocate selecting the strongest issues to present on appeal, he

concluded that pursuing the weak loan modification claims would dilute

the trusts’ other, stronger claims.

If the trial court’s decision on the loan modification claim accurately

reflected the law, it would subject trustees to ceaseless second-guessing of

their discretionary judgments. It would make it impossible for a trustee to

settle even a modest claim, because an objector could always imagine a

variant claim that the trustee did not exhaustively consider (or did not

consider sufficiently in the objectors’ hindsight allegation), precisely be-

cause it was so dubious. A mandate to paper over every imaginable ramifi-

cation of the trustee’s decision, rather than to exercise reasoned business

judgment, would come at the expense of increasing overall settlement val-

ue. Where the variety of potential claims is so vast, as in the RMBS con-
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text, the risk of that result is especially acute. And it would imperil set-

tlements like this one, even when the settlement would deliver enormous

value to the sophisticated investors who overwhelmingly support it. That

makes no sense.

Trustees settling complex financial disputes act well within the

bounds of reasonable judgment to focus on the claims that appear to be

and are substantial. This type of decision should not be open to judicial se-

cond-guessing. The trustee’s decision to settle should have been upheld in

its entirety.

QUESTION PRESENTED

1. Does a trustee act within its discretion when it makes threshold

judgments in developing its settlement strategy that (i) certain claims are

weak at best; (ii) pressing those weak claims would not as a practical mat-

ter result in a larger settlement sum, and would risk undercutting settle-

ment negotiations relating to stronger claims; and (iii) it is unnecessary to

conduct further investigation of weak claims including a precise potential

dollar valuation on the hypothesis that the claims (contrary to expecta-

tions) nevertheless prevail?

Supreme Court’s answer: no.
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STATEMENT OF THE FACTS AND THE CASE1

A. Residential Mortgage Backed Securities, Generally

The financial instruments that underlie the claims in this case com-

prise residential mortgages that have been “securitized.” This means that

“a mortgage lender sells pools of mortgages into trusts created to receive

the stream of interest and principal payments from the mortgage borrow-

ers,” and “[t]he right to receive trust income is parceled into certificates

and sold to investors.” BlackRock Fin. Mgmt. Inc. v. Segregated Account of

Ambac Assur. Corp., 673 F.3d 169, 173 (2d Cir. 2012). In this way, a mort-

gage-backed security allows sophisticated investors to purchase shares of

the cash flows (the principal and interest payments) generated from large

pools of residential home mortgages. See In re Morgan Stanley Mortg.

Pass-Through Certificates Litig., No. 09 Civ. 2137 (LTS) (MHD), 2010 WL

3239430, at *2 (S.D.N.Y. Aug. 17, 2010) (detailing the securitization pro-

cess).

The terms of most of the trusts at issue in this case, “as well as the

rights, duties, and obligations of the trustee, seller, and servicer [of the

1 “R. __” refers to the record on appeal. Appellants’ appeal of the Judgment is lim-
ited to Supreme Court’s ruling regarding loan modifications, which requires a re-
view of only a small portion of the hearing record. Appellants recognize, however,
that the record before the Court is voluminous. The majority of the joint record con-
sists of the portion of the hearing record pertaining to Respondents/Cross-
Appellants’ cross-appeals.
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underlying mortgage loans,] are set forth in a Pooling and Servicing

Agreement (‘PSA’)” and various accompanying offering documents, includ-

ing a prospectus supplement. BlackRock, 673 F.3d at 173. Servicers man-

age the ongoing relationship with individual borrowers on behalf of the

trusts, collect payments from them, and (when necessary) initiate foreclo-

sures. Id.

As relevant here, BNYM serves as trustee under various PSAs (and

indenture trustee under a smaller number of indentures) for 530 residen-

tial mortgage-backed securitization trusts.2 Each trust received mortgage

loans from Countrywide Home Loans, Inc. (“Countrywide”). The loans in

the trusts were originally serviced by a Countrywide entity, and all of the

loans are today serviced by Bank of America, N.A. (“Bank of America”).3

2 Unless the context requires specificity, we refer to the Pooling and Servicing
Agreements, the Sale and Servicing Agreements, and the Indentures collectively as
the “PSAs” and cite to provisions in one sample PSA that was filed in this proceed-
ing. R-3462. By stipulation, this exhibit and certain others were omitted from the
Joint Appendix because they were bulky in nature and voluminous, and will be kept
in readiness by the parties to be delivered to the Court on telephone notice. R.
20499.

3 The loans formerly were serviced by Countrywide Home Loans Servicing, LP,
which was renamed BAC Home Loans Servicing, LP (“BAC HLS”) following Bank of
America Corporation’s acquisition of Countrywide in July 2008, which occurred af-
ter the trusts at issue had been created. Shortly after the parties entered into the
Settlement Agreement, BAC HLS merged into Bank of America, N.A., which is now
the Master Servicer.
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B. Two types of Loan Modifications:
Loss Mitigation and “In Lieu of Refinancing”

As discussed further in the next section, one of the principal claims

at issue in the negotiation of the settlement was alleged breaches of repre-

sentations and warranties for the loans in the 530 trusts. The narrow is-

sue in this appeal, however concerns a different theory: whether and when

the PSAs obligate the seller (or in some cases the servicer) to repurchase

from the trusts loans that have been modified after they are securitized.

Modifications may take place for primarily one of two reasons. R. 415-16

(Smith).

In most cases, modifications are done to mitigate the trust’s losses on

a nonperforming loan, by making payments more affordable and thereby

reducing the risk of foreclosure and attendant losses to the trust. See R.

415-19 (Smith). The servicer’s obligation to service loans in accordance

with “customary and usual standards of practice of prudent mortgage loan

lenders” includes a duty to modify loans when appropriate, to maximize

their value to the trust. See, e.g., R-3462.103 (PSA § 3.01). Federal law

mandates that loss mitigation plans, including loan modifications, “shall

constitute standard industry practice for purposes of all Federal and State

Laws.” 15 U.S.C. § 1639a(c). Witnesses for both sides in this case agreed.

See R. 1189 (Scrivener) (modifying delinquent loans “is very standard
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practice”); R. 5426 (Levitin) (objectors’ expert testifying that loss mitiga-

tion modifications is “part of prudent servicing”).

The second type of modifications, modifications “in lieu of a refinanc-

ing,” serve a different purpose and are authorized by separate provisions

of the PSAs. R. 13310-33, R. 10215-38; R. 415-17 (Smith). Those sections

permit the servicer to reduce the interest rate for a performing loan, as an

alternative to a refinancing, in which the borrower would repay the loan

and take out a new loan from another lender. A modification in lieu of a

refinancing benefits the servicer (or seller) because it allows the servicer

(or seller) to maintain a servicing (or customer) relationship with a per-

forming borrower. But it reduces income to the trust beneficiaries, because

the loan would otherwise be repaid in full if the mortgage were refinanced

with another lender. See R. 416 (Smith). Accordingly, the servicer’s au-

thority to make such modifications is conditioned on making the trust

whole by first purchasing the mortgage out of the trust. R. 13310-33, R.

10215-38.

As discussed below, the theory that BNYM regarded as too weak to

advance in settlement negotiations was that the repurchase obligation ap-

plies not only to modifications in lieu of refinance, but also to modifications

that are intended simultaneously to assist struggling borrowers and to
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minimize losses to investors. It is undisputed that neither Countrywide

nor Bank of America had a practice of making modifications in lieu of re-

finance. R. 1201 (Scrivener). Accordingly, the only loans that could have

been subject to a blanket repurchase requirement under the rejected theo-

ry would have been those that were modified for loss mitigation purposes,

i.e., to benefit the trusts.

C. The Institutional Investors’ Allegations

In 2010, many of the largest investors in the world—including funds

run by the Federal Reserve Bank of New York, major life insurance com-

panies, asset managers, and financial institutions, who together held tens

of billions of dollars’ worth of interests in the trusts at issue here—ap-

proached BNYM in its role as trustee for the 530 trusts. They alleged that

Countrywide and Bank of America had breached the governing PSAs. R.

11595-600, R. 11601-18, R. 11619-32, R. 11633-35, R. 11636-37. This group

of investors (the “Institutional Investors”) alleged various types of claims,

including principally: (1) Countrywide failed to repurchase from the trusts

loans that were in breach of the representations and warranties in the

trust documents;4 (2) Countrywide Home Loans Servicing and Bank of

4 The PSAs required Countrywide to warrant certain facts concerning the quality
of the underlying loans, including (among many others) their maximum loan-to-
value ratios, the non-delinquency of payments, and compliance with applicable
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America violated their servicing obligations; and (3) Countrywide failed to

deliver certain loan documents to the trusts, and the trusts were damaged

when the missing documents impeded foreclosures on delinquent loans.

See e.g. R. 11595-600, R. 11633-35. Despite the Institutional Investors’

enormous holdings, the governing documents do not permit them (or any

other certificateholder) to pursue legal claims directly against Country-

wide or Bank of America. For repurchase claims, for example, they were

required, instead, to seek action by BNYM, which alone had the right as

trustee to sue on behalf of the trusts.5 See e.g., R. 11595-600, R.11636-37.

Both BNYM and the Institutional Investors recognized several ob-

stacles to litigating. In similar cases, for example, defendants had argued

(with some success) that certain of these claims must be litigated on a

loan-by-loan basis, a process that could have taken many years and con-

sumed enormous resources in light of the 1.6 million loans held by the 530

laws. R-3462-074-094 (PSA § 2.03). If any of the warranties were breached, and that
breach had a material and adverse effect on the interests of investors, subject to
other conditions BNYM was entitled to demand a repurchase of the affected loans.
R-3462-092-94 (PSA § 2.03(e)).

5 See, e.g., Section 10.08 of the PSAs. R-3462-171. The PSAs are clear that the
Trustee has no duty to act against the Seller or Master Servicer unless instructed to
do so by Certificate-holders representing at least 25% of the Voting Rights of each
trust (or in some cases, each Class of Certificates or Notes), and offered an adequate
indemnity. R-3462-151-52 (PSA §§ 8.01, 8.02(iv)); see Walnut Place LLC v. Coun-
trywide Home Loans, Inc., 96 A.D.3d 684 (1st Dep’t 2012). Even then, the Trustee
retains the discretion to refuse to act.
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trusts. See e.g. R. 1341 (Kravitt). It also was unclear what remedies were

available in litigation; according to the PSAs, forcing a repurchase was

BNYM’s sole remedy for Countrywide’s breach of the representations and

warranties. See R-3462-098-99 (PSA § 2.03). Moreover, BNYM recognized

that the repurchase obligations would be subject to largely untested cau-

sation and materiality requirements. See e.g. R. 2213 (Kravitt). And even

if BNYM could achieve victory in the courtroom, Countrywide’s resources

were far short of those needed to satisfy the potential claims. See e.g. R.

6371-79. Some plaintiffs had attempted to reach beyond Countrywide and

recover from Bank of America, but as of 2010, those efforts had been uni-

formly unsuccessful, foundering on the difficulty of veil-piercing.6

In November 2010, with these obstacles to recovery through litiga-

tion in mind, BNYM and the Institutional Investors began lengthy settle-

ment negotiations with Countrywide and Bank of America.

6 Before the settlement, nine different judges had issued ten decisions granting
motions to dismiss successor liability claims against Bank of America. R. 3236
(Daines); see, e.g., Maine Ret. Sys. v. Countrywide Fin. Corp., No. 10-cv-0302 MRP
(MANx), 2011 WL 1765509, at *8-*9 (C.D. Cal. Apr. 20, 2011). Since the settlement,
three different judges have issued 19 more decisions agreeing that Bank of America
cannot be held liable as a successor to Countrywide Home Loans Inc. R (Hr’g Tr.
(Daines) 3237-3238); see e.g., Franklin Bank, S.S.B. v. Countrywide Secs. Corp., No.
12-cv-03279-MRP-MAN, Doc. No. 122, Order at 3 (C.D. Cal. Aug. 26, 2013); Pruden-
tial Life Ins. Co., Ltd., v. Countrywide Fin. Corp., No. 13-CV-5883-MRP (MANx),
Doc. No. 107, Order at 3 (C.D. Cal. Mar. 25, 2014.
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D. The Settlement Negotiations

A defining feature of BNYM’s strategy in the ensuing settlement ne-

gotiations was its focus on strong claims over weak claims. R. 2138-40

(Kravitt). BNYM’s lead negotiating counsel was Jason Kravitt, one of the

nation’s preeminent attorneys in the field of securitization agreements

generally and residential mortgage-backed securities specifically. R. 1315-

18 (Kravitt). Early in the negotiation process, Kravitt considered not only

the theories of liability raised by the Institutional Investors but also other

claims that BNYM could potentially bring on behalf of investors against

Countrywide and Bank of America relating to the trusts. R. 2138-40

(Kravitt).

Based on his knowledge of the industry (R. 1926-27), Kravitt consid-

ered specifically the possibility of a claim that the PSAs obligated either

Bank of America or Countrywide to repurchase from the trusts all modi-

fied loans. R. 1926-27, R. 2138-40 (Kravitt). He “thought about the differ-

ent categories” that different PSA provisions relating to loan modifications

“would fit into.” R. 2171 (Kravitt). And he included the loan modification

theory on a “List of Settlement issues” that he sent to counsel for Bank of

America and Countrywide early in the negotiations. R. 11659-61.
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This possible repurchase obligation referred to a loan modification

theory distinct from the repurchase obligation alleged by the Institutional

Investors, which was predicated on breaches of representations and war-

ranties. But BNYM’s view was that the loan-modification repurchase theo-

ry “was not a strong argument” because it conflated the different forms of

modifications—those to mitigate losses and those in lieu of refinancings. R.

1926-27, R. 1933-35, R. 2138-40 (Kravitt).

The theory that loss-mitigation modifications—the type of modifica-

tions that the servicer was actually doing with regularity at the time—

required repurchase appeared to Kravitt to be “a losing argument legally.”

R. 1926-27, R. 2138-40 (Kravitt). He concluded that “the total amount of

money” that the trusts “would get in the end” would not “be any less be-

cause [BNYM] didn’t push that argument.” R. 2140 (Kravitt).

Kravitt was mindful as well of a pragmatic concern: Bank of America

“would have a difficult time agreeing” to pay anything on account of loan

modification claims, especially because “credit loss mitigation was really

becoming the central policy strategy of many different levels of the United

States government” and “State AGs,” and Bank of America was “negotiat-

ing with regulators at that time with regard to that subject matter.” R.

2138-40 (Kravitt). The strong and uniform government policy in favor of
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modifying the loans of struggling borrowers “certainly did not make up

[his] mind.” Id. But the centrality of modifying delinquent loans to the

government’s response to the housing crisis made it unlikely that Bank of

America would agree that it had exposure for a repurchase obligation for

those modifications. Id. Accordingly, he concluded that advancing the the-

ory during the negotiations would risk “detract[ing]” from the investors’

stronger claims. R. 2138-40 (Kravitt).

Like BNYM, the Institutional Investors—whose allegations prompt-

ed the settlement negotiations in the first place and who, as owners of

nearly a quarter of the certificates in the trusts, had every incentive to

maximize the settlement amount—did not advance the loan modification

claims during the settlement talks with Bank of America either. R. 1935

(Kravitt); R. 972 (Waterstredt). And like BNYM, their decision not to press

the loan modification claims was a considered one (R. 426-27 (Smith)); it

was grounded in their judgment that the claims lacked merit and were un-

likely to advance the discussion (R. 971-72 (Waterstredt)). One of the In-

stitutional Investors, Kore Capital, initially held the view that the PSAs

mandated this repurchase obligation for all modified loans (R. 649

(Smith)); yet even it did not pursue the claims during the settlement nego-

tiations and fully supports the settlement.
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Based on BNYM’s reasoned judgment, shared by the Institutional

Investors, that the loan modification claims would not help BNYM extract

a larger settlement amount—and that, on the contrary, pressing those

claims might undermine the settlement negotiations—BNYM did not hire

an outside academic expert to calculate a dollar value of the claim. R.

1923-24 (Kravitt); R. 972-73 (Waterstredt). Because the claim was far-

fetched, the Institutional Investors, like BNYM, also saw no need to calcu-

late the hypothetical losses that might be claimed. R. 972-73 (Smith).

Between November 2010 and June 2011, the settlement negotiations

among the four parties (BNYM, the Institutional Investors, Countrywide,

and Bank of America) were hard-fought, adversarial, and contentious, (R.

706, R. 807 (Laughlin); R. 826 (Waterstredt); R. 1388, R. 1429 (Kravitt)),

with face-to-face meetings, nearly daily conference calls, and thousands of

emails, including no fewer than 80 drafts of terms and provisions of the

Settlement Agreement. R. 10118-27; R. 1388-90 (Kravitt).7 The threat of

7 The parties disputed, for example, whether the servicer had breached its servic-
ing obligations; the scope of damages caused by the Countrywide’s alleged failure to
repurchase loans that breached representations and warranties; the Institutional
Investors’ argument that the trusts had been damaged by Countrywide’s failure to
deliver all the required mortgage documentation; Bank of America’s willingness to
put Countrywide into bankruptcy if Countrywide’s repurchase exposure became too
great; and Bank of America’s argument that even if loans materially breached a
representation and warranty, to require repurchase, BNYM would still have to
prove a causal relationship between each breach and the harm to investors.
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becoming “mired in years of heated and costly litigation” permeated the

discussions. R. 12453-56; R. 699-700, R. 717, R. 816 (Laughlin); R. 1368-69

(Kravitt).

The parties reached an agreement in June 2011. In exchange for fi-

nality—i.e. a release of all repurchase claims (regardless of the underlying

theory (R. 1928-30 (Kravitt), R. 524a (Proposed Settlement ¶ 9A(iii))), ser-

vicing claims, and the document deficiency claims—Countrywide and

Bank of America agreed to three main forms of consideration:

 A payment of $8.5 billion, to be paid by Countrywide and/or Bank
of America;

 Industry precedent-setting improvements in Countrywide’s mort-
gage servicing procedures, valued at more than $3 billion, (R.
16003) including transfer of high-risk loans to specialty
subservicers, concrete criteria for loan modifications, monthly
comparisons of the servicer’s performance against industry stand-
ard benchmarks, and servicing fee adjustments where the ser-
vicer’s performance fails to satisfy those benchmarks; and

 An agreement by Bank of America to indemnify the trusts (not
BNYM) against certain losses caused by an alleged failure by the
seller to deliver mortgage loan files in the proper form.

R. 493a-585a (Proposed Settlement). To the same critical end of finality,

the settlement agreement provided, however, that it would not become ef-

fective unless and until a court confirmed that the decision to enter into

the settlement was reasonable and within BNYM’s discretion as trustee

under the PSAs. R. 746a (Proposed Order and Final Judgment ¶ k); R.
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476a (Trustee Petition ¶ 58); see also R. 1353-54 (Kravitt) (discussing risks

faced by each party by entering into a settlement absent assurances of fi-

nality).

E. The Article 77 Proceeding And Trial Court’s Decision

In June 2011, BNYM filed a proceeding pursuant to Article 77 of the

C.P.L.R., which allows a trustee to seek judicial review of its proposed ac-

tion, gives all trust beneficiaries the opportunity to be heard, and author-

izes the court to resolve any challenges. See In re Matter of IBJ Schroder

Bank & Trust Co., 271 A.D.2d 322 (1st Dep’t 2000); In re Matter of IBJ

Bank & Trust Co., No. 101530/1998, slip op. at 6 (Sup. Ct. N.Y. Cnty. Aug.

16, 2000) (Article 77 proceeding approving settlement involving assets of a

securitization trust); RESTATEMENT (SECOND) OF TRUSTS § 192 cmt. d

(1959).8 The trial court permitted objectors to the Settlement or the Pro-

posed Final Order and Judgment to file detailed statements of their objec-

tions and the grounds for those objections.

Although the Settlement affected many thousands of investors in the

530 trusts, only 44 potential objectors initially appeared. By the time the

8 See also Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950)
(“[T]he interest of each state in providing means to close trusts that exist by the
grace of its laws and are administered under the supervision of its courts is so in-
sistent and rooted in custom as to establish beyond doubt the right of its courts to
determine the interests of all claimants, resident or nonresident, provided its proce-
dure accords full opportunity to appear and be heard.”).
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hearing commenced, after extensive discovery in which all potential objec-

tors were allowed to participate, those numbers had dwindled to 17, with

certain notable intervenors, such as the New York Attorney General, the

Delaware Attorney General, and the Federal Housing Finance Admin-

istration, deciding not to object. By the end of the hearing, at which all ob-

jectors were permitted to participate actively, only 15 remained, and only

nine signed the post-trial opposition briefs.

Of the remaining intervenors, only one, Triaxx,9 pressed the issue in

this appeal: namely, that BNYM abused its discretion by ostensibly failing

to consider adequately the loss modification claims before agreeing to re-

lease them in the settlement. In other words, not only did the Trustee and

the Institutional Investors view the loan modification claims as too frail to

pursue, but the two attorneys general, and dozens of objectors likewise did

not deem the claim worthy of advancing during the Article 77 proceed-

ings.10 Indeed, objector AIG—the only party to retain and present experts

9 The three relevant Triaxx entities are Triaxx Prime CDO 2006-1, Ltd., Triaxx
Prime CDO 2006-2, Ltd., and Triaxx Prime CDO 2007-1. As of September 2013,
Triaxx represented less than 1% of the outstanding principal in the 530 trusts.

10 No other certificateholder joined Triaxx’s brief on this point, and none made
more than a fleeting reference to the argument in the joint briefs. See e.g. Joint
Brief Objecting to Settlement dated May 3, 2013 at 4-5, 45-46, 67-68 (R. 15056-57,
15097-98, 15119-20); Joint Response to Statement in Support of Settlement dated
May 13, 2013 at 8-9, 17; Joint Brief in Opposition to Approval of Proposed Settle-
ment Dated October 29, 2013 at 48 (R. 16915).
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to contest the settlement—did not treat the claim as important enough to

retain and present an expert witness to evaluate or support this theory.

After two years of litigation, exhaustive discovery, and a 36-day evi-

dentiary hearing that included live testimony from 22 witnesses, the trial

court broadly approved the settlement. The court correctly recognized that

“judicial intervention is warranted only when there is an abuse of discre-

tionary authority” and, after reviewing the objectors’ arguments, rejected

all but one of them. R. 91a, R. 120a. As to that one, the trial court express-

ly found “that the Trustee was aware of the issue” of the loan modification

claims “and did include it in a list of settlement issues to discuss with

Bank of America.” R. 115a (citing Hr’g Tr. (Kravitt) at 1927-28). However,

the court concluded that BNYM “acted unreasonably or beyond the bounds

of reasonable judgment.” R. 120a. Specifically, the court faulted BNYM for

“exercising its power to settle the loan modification claims without,” in the

court’s view, “investigating their potential worth or strength.” Id.

In support of this narrow ruling, the court pointed to Kravitt’s testi-

mony that, prior to settlement, he had not reviewed different PSAs to

identify variations in language among them; did not review trust reports

to see how many loans had been modified and not repurchased under any

category of PSA; did not calculate the unpaid principal balance at the time
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of modification for each PSA; and did not know the hypothetical value of

the claims. R. 115a-119a. However, the court expressly acknowledged that

Kravitt had determined that “Bank of America had the better legal argu-

ment, namely, that the language in the PSAs did not require it to repur-

chase loans modified for loss mitigation purposes.” Importantly, the court

did not disagree with the substance of that conclusion. In addition, the

court recognized that BNYM “wanted to focus on strong arguments” (R.

118a-119a) and did not of course find fault with that strategic decision.

But in the trial court’s view, Kravitt had provided no “explanation whatso-

ever as to what [BNYM] actually did to evaluate the claims.” R. 118a (cit-

ing Hr’g Tr. (Kravitt) at 2138).

Rather, the court observed that BNYM “could have retained an ex-

pert to opine on the contract interpretation of the various provisions of the

PSAs that address the repurchase of modified loans,” which led it to con-

clude that “there is no evidence to suggest that [BNYM] evaluated Bank of

America’s legal argument that the language in the PSAs do not require

repurchase of modified loans.” R. 119a. The court also reasoned that “the

fact that loss mitigation loan modifications may have occurred as a result

of certain policy decisions has no bearing on whether or not the PSAs re-

quired the repurchase of such modified loans.” Id.
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The court did not reach the underlying merits of loan modification

theory. Correctly acknowledging that “the issue of whether any of the

PSAs mandate the repurchase of modified loans” was not before it, the

court decided only “the issue of whether [BNYM] abused its discretion in

settling the loan modification claims.” R. 120a. On “this issue only,” the

court found that BNYM acted unreasonably by settling the loan modifica-

tion claims “without investigating their potential worth or strength.” Id.

This appeal followed. R. 10a.

SUMMARY OF ARGUMENT

When a trustee determines that some claims are so weak that press-

ing them in negotiations will not advance settlement efforts and could

even jeopardize the settlement talks as a whole—thereby impeding the

trustee from extracting the largest possible settlement sum from the op-

posing party—the trustee must have the discretion to shelve those weak

claims unless that judgment is entirely unreasonable. That is the judg-

ment that was made here, and it was entirely reasonable.

From a hindsight perspective, and an erroneous one at that, the trial

court nevertheless held that it was “beyond the bounds of reasonable

judgment” for BNYM to decide not to “retain[] an expert”—other than its

own outside counsel—“to opine on” the loan modification claims and calcu-
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late their specific value. R. 119a. That holding improperly turned the ex-

haustive review that the Trustee conducted on the more serious claims in-

to a minimum standard of care that no trustee can meet for every aspect of

every decision it must make in negotiating a global settlement of very

complex trust claims.

“Where a trustee has discretionary power, its exercise should not be

the subject of judicial interference, as long as it is exercised reasonably

and in good faith.” Haynes v. Haynes, 72 A.D.3d 535, 536 (1st Dep’t 2010).

Here, the evidence is clear that BNYM made a reasonable, good faith

judgment that further investigation of the loan modification claims would

be fruitless under all the complex circumstances:

 the claims were unlikely to succeed in litigation;

 the claims would not induce Bank of America to pay a larger set-
tlement figure;

 pressing the claims risked detracting from the trusts’ stronger
claims, and potentially reducing the value of the settlement that
could be obtained; and

 BNYM’s judgment that the claims were weak was entirely rea-
sonable.

BNYM evaluated the strength of the loan modification claims and

the utility of pressing them in the negotiations with the assistance of one

of the country’s foremost practitioners in the field of securitization of resi-
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dential mortgages; reasonably assessed them to be weak; reasonably con-

cluded that pressing them in the negotiations would undermine its pursuit

of the investors’ other claims; and thus reasonably elected not to pursue a

deeper investigation into the claims’ minutiae. BNYM’s decision that fur-

ther investigation would not have been “appropriate” reflected an “exercise

[of] reasonable effort and diligence,” RESTATEMENT (THIRD) OF TRUSTS § 77

cmt. b, and should have been approved.

ARGUMENT

The power of a trustee to settle litigation on behalf of a trust is dis-

cretionary. RESTATEMENT (SECOND) OF TRUSTS § 192 & cmt. a. “Trust

principles make a deferential standard of review appropriate when a trus-

tee exercises discretionary powers.” Firestone Tire & Rubber Co. v. Bruch,

489 U.S. 101, 110-11 (1989) (citing RESTATEMENT (SECOND) OF TRUSTS:

Control of Discretionary Powers § 187). According to that standard, a court

must not “substitute its judgment for that of the board or body it reviews,”

and instead evaluates only whether “the decision under review is arbitrary

and unreasonable.” Perez v. Rhea, 20 N.Y.3d 399, 405 (2013); see also Fire-

stone, 489 U.S. at 111 (trustee decisions “will not be disturbed if reasona-

ble”); Haynes, 72 A.D.3d at 536 (trustee must exercise its discretion “rea-

sonably and in good faith”); In re Matter of IBJ Bank & Trust Co., No.
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101530/1998, slip op. at 6 (Sup. Ct. N.Y. Cnty. Aug. 16, 2000) (concluding,

in the context of an Article 77 proceeding, that “the trustee’s decision to

compromise the . . . action is within the scope of the trustee’s powers, is

reasonable and prudent, and is entitled to judicial deference”). “[J]udicial

intervention is not warranted merely because the court would have differ-

ently exercised the discretion.” RESTATEMENT (THIRD) OF TRUSTS § 50

cmt. b. That is because “‘[i]t is for the trustees, not judges, to choose be-

tween reasonable alternatives.’” Govoni v. Bricklayers, Masons and Plas-

terers International Union, Local No. 5 Pension Fund, 732 F.2d 250, 252

(1st Cir. 1984) (citation and internal quotation marks omitted).

BNYM’S CONSIDERATION OF THE LOAN MODIFICATION CLAIMS
WAS REASONABLE

The court below faulted BNYM primarily for “fail[ing] to evaluate

the potential loan modification claims or to include [their specific value] in

the total liability calculations.” R. 118a. But the evidence leaves no room

for doubt that BNYM did evaluate the claims, and on the basis of that

evaluation, concluded that the claim was unlikely to increase the overall

settlement consideration. That only one of the dwindling band of objectors

even actively pressed this objection in court is unsurprising. The evidence

is clear: BNYM’s discretionary decision as trustee was reasonable. The
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trial court erred in concluding that BNYM was under some obligation to do

more.

A. The Evidence Is Clear That BNYM Did Evaluate The Loan
Modification Claims.

The evidence unequivocally demonstrates that BNYM did evaluate

the loan modification claims. Lead negotiating counsel for BNYM, Jason

Kravitt, “was aware of the issue” and focused on it (R. 1927 (Kravitt)),

which was only to be expected given his decades of experience in securiti-

zation and residential mortgage-backed securities. R. 1315-18 (Kravitt).

The “List of Settlement Issues” sent to counsel for Bank of America and

Countrywide early in the negotiations reflected this awareness. Id.; R-

11661 (“How will the study deal with . . . loan mods (and servicer litigation

related to same), etc.?”). He also considered the “different categories” of

PSA provisions relating to loan modifications. R. 2171 (Kravitt). And

Kravitt confirmed at the hearing that BNYM took the loan modification

claims into account in developing its negotiation strategy. R. 2138-40

(Kravitt).

Kravitt also was clear why BNYM did not thereafter pursue the loan

modification claims in its investigation or negotiations. BNYM’s negotiat-

ing strategy, in lockstep with the Institutional Investors, was to press

strong claims rather than weak ones, and the loan modification claims
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were based on “a losing argument legally.” R. 2138-40 (Kravitt). In

BNYM’s reasoned judgment, Bank of America “had the best of the argu-

ment” regarding the PSAs’ language. Id.

The Institutional Investors were highly sophisticated and highly mo-

tivated to drive the best possible bargain, yet they, too, did not undertake

to calculate a hypothetical value for the claims when appraising Bank of

America’s total potential liability. R. 972-73 (Waterstredt). This was be-

cause they too “believed it was not a strong argument” and was unlikely to

produce a larger settlement value. R. 1926; R. 2139 (similar). The witness

from Institutional Investor PIMCO testified that, in his extensive experi-

ence, he had never seen even a single instance of a loan modified for loss

mitigation purposes purchased out of any mortgage securitization. R. 426

(Smith). That same witness later confirmed that the issue was not some-

thing that had been missed or overlooked in the negotiations because “the-

se contracts provisions are well known.” R. 426-27 (Smith).11

The evidence is therefore clear that BNYM, together with the Insti-

tutional Investors who had an enormous interest in the settlement, con-

sidered the loan modification claims and “did not feel that the total

11 See also R. 427 (Smith) (witness for Institutional Investors testifying that he was
aware of loan modification theories in Greenwich Financial Service Distressed Mort-
gage Fund 3, LLC v. Countrywide Fin. Corp., No. 650474/2008 (Sup. Ct. N.Y. Cnty)
(Kapnick, J.))).
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amount of money that [they] would get in the end would be any less be-

cause [they] didn’t push the argument.” R. 2140 (Kravitt). The trial court’s

contrary conclusion—that BNYM “chose not to evaluate the potential loan

modification claims” at all (R. 115a) and that “there is no evidence to sug-

gest that [BNYM] evaluated” the claims (R. 119a)—overlooks these as-

pects of the (admittedly gigantic) record.

Ultimately, the trial court’s holding is not that BNYM ignored or

overlooked the loan modification claims—the court’s own language quoted

above correctly recognizes that BNYM consciously “chose” how to approach

those claims. R. 115a. Rather, the court reasoned that BNYM, as part of

its chosen negotiating strategy, did not evaluate the loan modification

claims in great enough detail. Where there is a conscious and reasonable

judgment not to undertake further review, that judgment itself is an act of

discretion that requires deference.

Although BNYM did retain numerous experts to advise it in connec-

tion with its decision on important issues, BNYM did not retain a separate

expert to comb through all 530 PSAs looking for variances in language ad-

dressing loan modifications clauses or to calculate the number of loans

that were modified and the potential value of the loan modification claims

if successful. But that is because, having judged that these claims were
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unlikely to succeed and that it would be counterproductive to pursue the

claims, BNYM decided that undertaking further investigation was not

warranted.

Whether in hindsight that was the ideal strategy (and there is no ev-

idence whatsoever in the record that it was not) is not the measure of the

validity of the trustee’s decision. What matters is that it was a strategy—a

path the trustee consciously chose in the midst of a complex negotiation.

And it was obviously a reasonable strategy. The rule cannot be that a trus-

tee must hire an expert (other than its outside counsel) to validate each

aspect of its discretionary decision—including an expert on any conceiva-

ble claim, no matter how weak—any time it determines it to be in the best

interest of beneficiaries to enter into a global settlement that by its very

nature includes the release of weak claims. While the trial court did not

articulate that standard, that appears to be precisely the rule that it

adopted.

B. The Loan Modification Claims Were Unlikely To Increase
The Overall Settlement Value and Might Have Lowered It.

BNYM reasonably determined that, even apart from their weakness

on the merits, the loan modification claims were unlikely to increase the

settlement value for wholly practical reasons.
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In deciding whether to press the loan modification argument during

the settlement negotiations, BNYM considered the fact that loss mitiga-

tion loan modifications—which avoided foreclosures—had become “central

to national policy” at the federal and state level. R. 2138-40 (Kravitt).

“Although that certainly didn’t make up [BNYM’s] mind” concerning the

value of the claims, Kravitt testified that in light of the strong national

policy to encourage loan modifications in lieu of foreclosures, “B of A would

have a difficult time agreeing” (id.) to respond to a theory of liability that

would have impaled it on the horns of an intractable dilemma. Bank of

America would be forced to choose between antagonizing the public and its

regulators, on the one hand, and incurring enormous liabilities for actions

taken that would benefit the trusts by mitigating their losses, on the oth-

er.

The trial court missed the key point when it observed that national

policy considerations had “no bearing on whether the PSAs required the

repurchase of such modified loans.” R. 119a. BNYM was not concerned

about the importance of state and federal regulatory policies because it be-

lieved those policies shed light on the meaning of the PSAs or prospectus

supplements. Rather, it reasonably believed that those policy considera-

tions did not enhance the Trusts’ recovery in any settlement because as-
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serting these weak claims would impede the settlement negotiations. See

R. 2138-40 (Kravitt). That is what Kravitt plainly meant when he said he

“did not think that Bank of America would agree.” R. 2140 (Kravitt).

In light of the broader implications of any concession from Bank of

America that it was liable for the loan modification claims, BNYM judged

that pressing the claims would have risked reducing the value of the set-

tlement. R. 2138-40 (Kravitt). At a more general level, moreover, BNYM

had adopted a negotiating strategy that focused on its strong arguments—

the types of claims that other trustees have actually litigated (unlike loan

modifications) and on which BNYM recovered over $10 billion in consider-

ation—and it was concerned that throwing in the kitchen sink would de-

tract from those strong arguments. Id. Thus, even supposing that the loan

modification claims were stronger and had large theoretical values—and

the record demonstrates that BNYM understood that they were not and

did not—it was reasonable for BNYM to decide not to pursue them inde-

pendently in the settlement negotiations.

C. The Loan Modification Claims Were Weak.

The trial court was not required to decide the merits of the loan mod-

ification claims—or any other settled claims—in evaluating the reasona-

bleness of the trustee’s discretionary decision. The trial court was correct
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that “the issue of whether any of the PSAs mandate the repurchase of

modified loans [was] not before th[e] Court.” R. 120a. The question is in-

stead whether BNYM acted wholly unreasonably in concluding that any

claims based on such a theory were not only weak on their own but would

affirmatively undermine the broader settlement negotiations and not in-

crease the value of the settlement overall.

That question does not permit a court to substitute its judgment for

that of BNYM on de novo review of the issue, and will support an invalida-

tion of BNYM’s decision only if it is shown to have been wholly arbitrary.

RESTATEMENT (THIRD) OF TRUSTS § 77 & cmt. b. The lone objector actively

pushing the loan modification theory, Triaxx, did not come close to satisfy-

ing that standard. Without having to ultimately decide the merits, the

court had before it ample evidence about the infirmities of the loan modifi-

cation claim to conclude that the trustee’s assessment of those claims as

weak and not worth pursuing was at least eminently reasonable—far from

arbitrary. The trial court was wrong to conclude otherwise.

1. The Hypothetical Value of the Loan Modification
Claim Was A Fraction Of The Huge Number Triaxx
Contended Below.

Triaxx asserted during the hearing that the loan modification claims

were worth $32 billion. R. 5835 (Moon Summation). They produced this ti-
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tanic sum simply by adding up the alleged repurchase price, without ac-

counting for the value of the loans that would be removed from the trusts.

Thus, even assuming that the PSAs require repurchase of every modified

loan, the claims still would be worth only a small fraction of that figure.

First, any loans modified for loss mitigation would continue to have

substantial value as trust assets—it is precisely the point of a modification

to retain as much value as possible for the benefit of the trusts. The possi-

ble value of the loan modification claims, therefore, was not the hypothet-

ical gross proceeds of the loan repurchases, but the harm suffered by the

trusts as a result of the modification.12 During the 36-day hearing, the ob-

jectors offered no evidence of such harm.

Second, many of the allegedly affected loans would have been subject

to overlapping repurchase claims that were already accounted for in the

Trustee’s valuation of the rep-and-warranty claims. See R. 4061 (expert

Brian Lin testifying that his report on the potential exposure for repur-

12 For example, assume a house with a $200,000 principal remaining on the loan
has lost value such that it is now worth only $150,000 and would cost $30,000 to
foreclose upon, yielding a recovery of $120,000. The struggling borrower, however,
might be able to pay mortgage payments if the principal was reduced to $180,000.
This type of loss mitigation modification would therefore increase the value of the
loan by transforming it from a flat $120,000 recovery in foreclosure to a performing
$180,000 loan generating a steady stream of revenues to the trusts. If the damages
recoverable for failure to repurchase are the damages from the “unauthorized” mod-
ification, then if in fact the modifications increased value, there is no loss at all.
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chase claims predicated on breaches of representations and warranties ac-

counted for losses on modified loans); R. 427 (Smith). Triaxx’s assertion

that the Trustee “gave away” these claims, “for free,” at a minimum re-

quires double counting the same damages under two different theories of

liability.

Finally, and fundamentally: the possibility of success on the claims

was, in BNYM’s judgment (and that of the Institutional Investors), very

low, if not zero. See supra 25-27.

2. The Plain Language of the PSAs and Prospectuses
Contradict Triaxx’s Argument.

Even setting aside those threshold weaknesses, the contract lan-

guage on which Triaxx bases its repurchase obligation theory plainly com-

pels BNYM’s interpretation. Triaxx’s argument rests on the fallacy that

language that authorizes interest rate modifications on performing loans,

as an alternative to refinancing, where the loans are purchased out of the

trust (also known as modifications “in lieu of refinancing”), somehow also

requires the servicer to purchase troubled loans that are modified to miti-

gate losses as part of the servicer’s prudent servicing obligation. See supra

7-9.

During the hearing, Triaxx argued that the loan modification theory

affected the PSAs and the associated prospectus language for 441 of the
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trusts, divided into “variants” identified as Variants 1, 3, 4 and 5. R. 16785

(Triaxx Brief at 2); R. 13310-33); R-3462 (PSA §§ 3.11, 3.12). “Variant 1,”

which includes only 49 of the 530 trusts, is the group that Triaxx argued

contained the contract language most supportive of its argument.

Even for the 49 Variant 1 trusts, however, the operative contract

language, read as a whole, leaves little (if any) doubt that the repurchase

obligation applies only to modification in lieu of refinancing. The PSAs for

the Variant 1 trusts state that the “Master Servicer may agree to a modifi-

cation of any Mortgage Loan” if the seller repurchases it. R. 13310 (em-

phasis added). The provision—which is permissive (“may agree”)—does

not expressly distinguish between modifications in lieu of refinancings and

modifications for loss mitigation. Id.13 But both caselaw and the PSAs

themselves establish that a PSA must be read in light of its corresponding

prospectus supplement. See Wells Fargo Bank, N.A. v. Fin. Sec. Assur.

Inc., 504 Fed. App’x 38, 40 (2d Cir. 2012); R. 420 (Smith) (agreeing that

PSAs should be interpreted in light of the prospectus supplements because

a prospectus “is the marketing document that the investors receive at new

13 The relevant PSA states that “The Master Servicer may agree to a modification
of any Mortgage Loan (the “Modified Mortgage Loan”) if . . . CHL purchases the
Modified Mortgage Loan from the Trust Fund immediately following the modifica-
tion as described below . . . .”. R. 13310.
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issuance” and “clarifies the intent of the PSA”). Indeed, the PSAs expressly

contemplate that they may be amended “without the consent of any of the

certificateholders” to “conform” the agreements “to the Prospectus Sup-

plement or the Prospectus.” R-3462-166 (PSA § 10.01); R. 1921-22

(Kravitt) (discussing Section 10.01 of the PSAs, which “says that if the de-

scription of whatever subject matter is covered in both the PSAs and in the

[prospectus supplement] that the description in the [prospectus] can gov-

ern the – the provision in the PSA.”).

Here, each and every one of the Variant 1 prospectus supplements

makes clear that the repurchase obligation is meant to apply only to modi-

fications in lieu of refinancing. They state:

Countrywide Home Loans will be permitted under the [PSA] to
solicit borrowers for reductions to the Mortgage Rates of their
respective Mortgage loans. If a borrower requests such a reduc-
tion, the Master Servicer will be permitted to agree to the rate
reduction provided that (i) Countrywide Home Loans purchas-
es the Mortgage Loan from the Trust Fund immediately follow-
ing the modification and (ii) . . .

R. 13310; R.10215. The prospectus also specifies that “[p]urchases of

Mortgage Loans may occur when prevailing interest rates are below the

Mortgage rates on the Mortgage loans and borrowers request modifica-

tions as an alternative to refinancing.” R. 13310; R.10215; R. 421 (Smith).
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Because the prospectus speaks of the repurchase obligation only

with reference to modifications as an alternative to refinancing, by clear

implication modifications designed to prevent a delinquent loan from de-

faulting are not subject to the repurchase obligation. There is no other way

that the “terms of [the] contract [can] be harmonized.” Madison Hudson

Assocs. LLC v. Neumann, 44 A.D.3d 473, 480 (1st Dep’t 2007). Thus, even

Triaxx’s supposedly strongest “Variant 1” argument fails.

As to the remaining 388 trusts allegedly affected by the weaker vari-

ants of Triaxx’s argument, the “in lieu of refinancing” limitation is reflect-

ed in each of the governing PSAs or accompanying prospectuses. See R.

13312, R. 13314, R. 10217, R. 10219; R. 421-25 (Smith).

3. Triaxx’s Interpretation Would Produce A
Commercially Unreasonable Result.

Doubtless, the objectors will note that BNYM did not separately

study the modification provisions of each and every one of the 530 PSAs

and prospectus supplements individually, looking for variances in contract

language. That is true. But looking at 530 contracts was unnecessary

because, even if a court in a hypothetical lawsuit were to find the relevant

provisions ambiguous, it would have to read the PSAs and prospectus

supplements in light of the settled rule that a contract “should not be

interpreted to produce a result that is absurd, commercially unreasonable
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or contrary to the reasonable expectations of the parties.” Matter of Lipper

Holdings, LLC v. Trident Holdings, LLC, 1 A.D.3d 170, 171 (1st Dep’t

2003) (citations omitted). There can be no question that Triaxx’s

interpretation of the loan modification repurchase provisions would have

produced an absurd and commercially unreasonable result.

As we have explained, a modification in lieu of a refinancing permits

the servicer to reduce the interest rate on a performing loan when the bor-

rower requests a reduction as an alternative to refinancing the loan with a

different lender (and, likely, a different servicer). A refinance modification

benefits the servicer (and the lender), not the trust, because it allows the

servicer (or seller) to maintain a servicing (or customer) relationship with

a performing borrower who would be lost if the mortgage were refinanced.

But as a result of the modification, the loan is worth less as a trust asset—

mortgages with lower interest rates produce less revenue, whereas a refi-

nancing with a different lender would result in a full payoff of the loan.

Such modifications are conditioned on the trust’s being made whole by a

repurchase of the mortgage out of the trust at the market rate, prior to the

modification.

Loss mitigation modifications, by contrast, are designed to stem

losses from troubled loans. These modifications benefit the investors, who
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bear the risk that loans held in the securitization trust will become delin-

quent. At the conclusion of the modification, the nominal value of the loan

is reduced (either because the principal is reduced, the interest rate is re-

duced, or both), but the real value is stabilized or increased as compared

with the alternative of foreclosure. See R. 415-19 (Smith); R. 5788-89 (Re-

buttal Summation).

It makes no economic sense to require repurchase of delinquent

loans that are modified for loss mitigation purposes, which is, no doubt,

why loss mitigation modifications are standard industry practice to begin

with. R. 419 (Smith). A repurchase obligation for modified delinquent

loans would shift to the seller or servicer the risk of loan defaults, which

investors accept in exchange for the yield on their securities. But it would

shift that risk only as to loans that are modified, an arbitrary distinction if

the goal were to protect investors from credit losses. And because it is the

servicer that decides whether to modify the loan at all, that rule would

discourage modifications (even when they increase the value of the loan)

and encourage foreclosures. R. 419 (Smith).

No rational lender, servicer, or investor would impose such a sense-

less condition to completion of modifications that benefit the trust. See R.

1199 (Scrivener) (Bank of America witness testifying that he did not
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“think anybody in the room” during the negotiations would have suggested

that Bank of America had an obligation to repurchase modified loans “be-

cause it would be absurd”).

4. Successor Liability Was A Significant Obstacle To
Recovery.

Beyond the weakness of the loan modification theory on its merits,

the chances of BNYM actually recovering on such a claim suffered from

the same successor liability problem that infected the investors’ other,

indisputably stronger claims. Specifically, and as demonstrated at the

hearing below, the repurchase obligation for a substantial number of the

trusts supposedly affected by the theory would have fallen on Countrywide

Home Loans, and not Bank of America. See R. 421-25 (Smith).

BNYM received an expert opinion that Countrywide’s assets would

allow for a maximum recovery of $4.8 billion by all of its unsecured

creditors, including (to the extent that the Trustee succeeded in proving its

claims) BNYM as trustee. See e.g. R. 1435 (Kravitt); R. 2206 (Bailey); R.

7819. In other words, Countrywide clearly lacked the assets to satisfy all

the claims being asserted against it in the negotiations with BNYM and by

other litigants, and as of the date of the agreement (and even since that

time), no plaintiff has ever succeeded in imposing successor liability on
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Bank of America despite many attempts.14 Thus, the assertion of the loan

modification claims, to the extent Bank of America believed they might

have the slightest merit, would simply increase the “risk that Bank of

America would put Countrywide into bankruptcy if its repurchase

exposure grew too large.” See R. 367, R. 373, R. 422 (Smith); R. 717-19

(Laughlin). Such an occurrence would result in BNYM recovering next to

nothing for all its claims against Countrywide.

Indeed, the trial court acknowledged BNYM’s “concern[] that Coun-

trywide would be unable to pay a future judgment,” and that the only hope

for recovery from Countrywide on any of the claims therefore turned on

the possibility that “Bank of America would be subject to successor liabil-

ity” for Countrywide’s debts. R. 102a. This core problem applied with equal

force to the loan modification theory, and BNYM’s ability to achieve an

$8.5 billion settlement of all claims—far more than the trustee’s expert

opined Countrywide could pay—was a resounding success.

14 Even certain of the objectors, including AIG, have tried and failed to impose suc-
cessor liability on Bank of America. In fact, after its successor liability claims were
dismissed, AIG sought leave to amend by putting the entire discovery record from
the MBIA v. Countrywide litigation before the court. Even with that additional rec-
ord, the AIG court rejected successor liability claims at the pleading stage. See AIG
v. Countrywide Fin. Corp., No. 2:11-CV-10549 MRP, Doc. No. 286, Order Re Motion
for Leave to File SAC (C.D. Cal. June 27, 2013); R. 3237-38, R. 3361-62 (Daines)).
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D. BNYM Reasonably Declined To Further Investigate or
Quantify Claims It Had Decided Were Weak.

A review of the merits of the loan modification claims confirms,

therefore, that BNYM reasonably exercised its discretion not to investi-

gate in any greater depth a theory of liability that it not only had deemed

flimsy but believed would not advance its overall settlement goals.

In finding that BNYM had acted “beyond the bounds of reasonable

judgment,” R. 119a, the trial court appeared to hold that a trustee in

BNYM’s position must always scrutinize the specific details of each and

every claim released by a settlement agreement, or hire an expert to do so,

regardless of whether a particular type of claim is legally viable on its face

or whether it is likely to increase the settlement’s value. That is not the

law. On the contrary, it is well-settled that, when “claims are weak or of

little or no probable value . . . , it is fair to bar those claims as part of the

overall settlement” without detailed scrutiny. In re Triarc Companies, Inc.,

791 A.2d. 872, 876, 878 (Del. Ch. 2001); see also Manacher v. Reynolds, 165

A.2d 741, 747 (Del. Ch. 1960) (finding that weak claim released as part of

larger settlement could “properly be assimilated with and disposed of as a

part of the compromise”). The reason why is clear: releasing weak claims

is essential to achieving global settlements that deliver value to beneficiar-

ies, defendants, and courts alike. See Sullivan v. DB Invs., Inc., 667 F.3d
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273, 310-11 (3d Cir. 2011) (explaining the value of “global peace—i.e., the

resolution of as many claims as possible”). “From a practical standpoint . .

. [the goal of] achieving global peace is . . . valid and valuable.” The point

of “[s]ettlements [is to] avoid future litigation with all potential plaintiffs—

meritorious or not.” Sullivan, 667 F.3d at 311.

More fundamentally, the court’s approach cannot be squared with

the hornbook rule that the trustee, not the court, is empowered to make

decisions for the trusts’ beneficiaries, including determining what degree

of investigation is “appropriate” under the circumstances. RESTATEMENT

(THIRD) OF TRUSTS § 77 cmt. b. A contrary rule—the rule adopted by the

trial court below—would subject trustees to unlimited second-guessing of

any discretionary judgment. Indeed, no trustee could ever agree to settle

even a modest claim, because an objector could always imagine a variant

claim that the trustee did not investigate in depth, for the very reason that

the claim was feeble.

A mandate to paper over every imaginable ramification of the trus-

tee’s decision, such as by hiring an expert to verify the exercise of reasoned

business judgment, would come at the expense of investors. And it would

endanger settlements just like this one—even when the settlement would

deliver enormous value to the highly sophisticated investors who over-
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whelmingly support it and would achieve certainty where the alternative

is chaos.

As the trial court recognized, “‘[t]he mere fact that if the discretion

had been conferred upon the court, the court would have exercised the

power differently, is not a sufficient reason for interfering with the exer-

cise of the power by the trustee.’” R. 91a (quoting RESTATEMENT (SECOND)

OF TRUSTS § 187 at cmt. e.). The court stumbled when it did not adhere to

that bedrock principle and intervened in the trustee’s discretionary judg-

ments concerning the loan modification claims.



For all the reasons stated, BNYM's decision not to pursue further 

the loan modification claims was reasonable and BNYM's conduct should 

have been upheld in its entirety. 

CONCLUSION 

This Court should modify the judgment to approve the trustee's con-

duct in entering into the settlement in its entirety. 

Dated: New York, NewYork 
May 28, 2014 
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Petitioner-Appellant/ Cross-Respondent 
The Bank of New York Mellon 

-44-



PRINTING SPECIFICATIONS STATEMENT

Pursuant to section 600.10(d)(1)(v), the undersigned attorney for Pe-

titioner-Appellant-Cross-Appellee Bank of New York Mellon hereby certi-

fies that this brief complies with § 600.10(a). The brief was prepared using

Microsoft Office Word 2007 and is set in Century Schoolbook font in a size

equivalent to 14 points or larger. Footnotes and point headings comply

with section 600.10(a)(3).

The brief contains 9697 words as calculated by Microsoft Word.

Dated: New York, New York
May 28, 2014



FILED: NEW YORK COUNTY CLERK 02/21/2014 INDEX NO. 651786/2011

NYSCEF DOC. NO. 1091 RECEIVED NYSCEF: 02/21/2014

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

---------------------------------------------------------------------- )( 
In the matter of the application of 

THE BANK OF NEW YORK MELLON, (as Trustee 
under various Pooling and Servicing Agreements and 
Indenture Trustee under various Indentures), et al., 

Petitioners, 

for an order, pursuant to C.P.L.R. § 7701, seeking 
judicial instructions and approval of a proposed 
settlement. 

---------------------------------------------------------------------- )( 

Index No. 651786/2011 

PRE-ARGUMENT 
STATEMENT 

PLEASE TAKE NOTICE that Petitioner The Bank ofNew York Mellon ("BNYM"), 

by its counsel, Dechert LLP and Mayer Brown LLP, hereby submitthis Pre-Argument Statement 

pursuant to 22 N.Y.C.R.R. § 600.17(b). 

1. The full title of this action is set forth below: 
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for an order, pursuant to C.P .L.R. § 7701, seeking judicial instructions and approval of a 
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2. The full names of the original parties are set forth below: 
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THE BANK. OF NEW YORK MELLON, (as Trustee under various Pooling and Servicing 
Agreements and Indenture Trustee under various Indentures), BlackRock Financial Management 
Inc. (intervenor), Kore Advisors, L.P. (intervenor), Maiden Lane, LLC (intervenor), 
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Management, L.P. (intervenor), Teachers Insurance and Annuity Association of America 
(intervenor), Invesco Advisors, Inc. (intervenor), Thrivent Financial for Lutherans (intervenor), 
Landesbank Baden-Wuerttemberg (intervenor), LBBW Asset Management (Ireland) plc, Dublin 
(intervenor), ING Bank fsb (intervenor), ING Capital LLC (intervenor), ING Investment 
Management LLC (intervenor), Nationwide Mutual Insurance Company and its affiliated 
companies (intervenor), AEGON USA Investment Management LLC, authorized signatory for 
Transamerica Life Insurance Company, AEGON Financial Assurance Ireland Limited, 
Transamerica Life International (Bermuda) Ltd., Monumental Life Insurance Company, 
Transamerica Advisors Life Insurance Company, AEGON Global Institutional Markets, plc, 
LIICA Re II, Inc., Pine Falls Re, Inc., Transamerica Financial Life Insurance Company, 
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Federal Home Loan Bank of Seattle; TMl Investors, LLC; Walnut Place II LLC; Walnut Place 
III LLC; Walnut Place IV LLC; Walnut Place IX LLC; Walnut Place LLC; Walnut Place V 
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General Retirement System; City of Grand Rapids Police and Fire Retirement System; 
Retirement Board of the Policeman's Annuity and Benefit fund of the City of Chicago; The 
Westmoreland County Employee Retirement System; The Western and Southern Life Insurance 
Company; Western-Southern Life Assurance Company; Columbus Life Insurance Company; 
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Integrity Life Insurance Company; National Integrity Life Insurance Company; Fort Washington 
Investment Advisors, Inc. (on behalf ofFort Washington Active Fixed Income LLC); Mortgage 
Bond Portfolio LLC; Triaxx Prime CDO 2006-1, Ltd.; Triaxx Prime CDO 2006-2, Ltd.; Triaxx 
Prime CDO 2007-1, Ltd.; American International Group, Inc.; American General Assurance 
Company, American General Life and Accident Insurance Company; American General Life 
Insurance Company; American General Life Insurance Company of Delaware; American Home 
Assurance Company; American International Life Assurance Company of New York; Chartis 
Property Casualty Company; Chartis Select Insurance Company; Commerce and Industry 
Insurance Company; First SunAmerica Life Insurance Company; Lexington Insurance 
Company; National Union Fire Insurance Company ofPittsburgh, PA; New Hampshire 
Insurance Company; SunAmerica Annuity and Life Assurance Company; SunAmerica Life 
Insurance Company; The Insurance Company of the State ofPennsylvania; The United States 
Life Insurance Company in the City of New York; The Variable Annuity Life Insurance 
Company; Western National Life Insurance Company; First Reliance Standard Life Insurance 
Company; Liberty View; Platinum Underwriters Bermuda, Ltd.; Platinum Underwriters 
Reinsurance, Inc.; Reliance Standard Life Insurance Company; Safety National Casualty 
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Investment Committee; Washington State Plumbing and Pipefitting Pension Trust; Goldman 
Sachs & Co. Securities Division; Pine River Fixed Income Master Fund Ltd.; Pine River Master 
Fund Ltd; Silver Sands Fund LLC; Two Harbors Asset I LLC; Good Hill Partners LP; Syncora 
Guarantee Inc.; Federal Housing Finance Agency as Conservator for the Federal National 
Mortgage Association and the Federal Home Loan Mortgage Corporation; National Credit Union 
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Since the commencement of this proceeding, the following Respondents have withdrawn 

their objection to the settlement at issue: 

Federal Home Loan Bank of San Francisco; Federal Home Loan Bank of Seattle; TM1 Investors, 
LLC; Walnut Place II LLC; Walnut Place III LLC; Walnut Place IV LLC; Walnut Place IX 
LLC; Walnut Place LLC; Walnut Place V LLC; Walnut Place VI LLC; Walnut Place VII LLC; 
Walnut Place VIII LLC; Walnut Place XLLC; Walnut Place XI LLC; Oriental Bank and Trust; 
Maine State Retirement System; Pension Trust Fund for Operating Engineers; Vermont Pension 
Investment Committee; Washington State Plumbing and Pipefitting Pension Trust; LibreMax 
Capital LLC; Clayhill Investors LLC; Syncora Guarantee Inc.; Federal Deposit Insurance 
Corporation; RMBS Acquisition Co, LLC; Federal Housing Finance Agency as Conservator for 
the Federal National Mortgage Association and the Federal Home Loan Mortgage Corporation; 
National Credit Union Administration Board as Liquidating Agent of US Central Federal Credit 
Union; Western Corp. Fed. Credit Union, Members United Corp. Fed. Credit Union, Southwest 
Corp. Fed. Credit Union, Constitution Corp. Fed. Credit Union; National Credit Union 
Administration; Cranberry Park II LLC; Cranberry Park LLC; V Re-Remic, LLC; Federal Home 
Loan Bank of Boston; Federal Home Loan Bank of Chicago; Federal Home Loan Bank of 
Indianapolis; Columbus Life Insurance Company; Fort Washington Investment Advisors, Inc. 
(on behalf of Fort Washington Active Fixed Income LLC); Integrity Life Insurance Company; 
National Integrity Life Insurance Company; The Western and Southern Life Insurance 
Company; Western-Southern Life Assurance Company; Ambac Assurance Corporation; The 
Segregated Account of Ambac Assurance Corporation; Monarch Debt Recovery Master Fund 
Ltd.; Monarch Opportunities Master Fund Ltd.; Monarch Capital Master Partners LP; Monarch 
Structured Credit Master Fund Ltd.; Monarch Capital Master Partners II LPP.; Monarch 
Recovery Ltd.; Monarch Alternative Solutions Master Fund Ltd.; Oakford MF Limited.; 
Monarch Cayman Fund Limited.; Monarch Capital Master Partners II-ALP; American Equity 
Investment Life Insurance Company; American Equity Investment Life Insurance Company of 
New York; Blue Mountain Credit Alternatives Master Fund, LP; Lincoln Investment Solutions, 
Inc; NCMIC Group, Inc.; NCMIC Insurance Company; Stone Creek LLC; Taconic Capital 
Advisors LP; Goldman Sachs & Co. Securities Division; Vertical Capital, LLC. 

3. The names, address and telephone number of counsel for Petitioner BNYM are: 

DECHERTLLP 
Hector Gonzalez 
James M. McGuire 
Mauricio A. Espana 
1095 A venue of the Americas 
New York, New York 10036 
(212) 698-3500 

MAYER BROWN LLP 
Matthew D. Ingber 
Christopher Houpt 
1675 Broadway 
New York, New York 10019 
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(212) 506-2500 

4. The names, address and telephone number of counsel for other Petitioners: 

GIBBS & BRUNS LLP 
Kathy Patrick (pro hac vice) 
Robert J. Madden (pro hac vice) 
1100 Louisiana, Suite 5300 
Houston, Texas 77002 
(713) 650-8805 

WARNER PARTNERS, P.C. 
Kenneth E. Warner 
950 Third A venue, 32nd Floor 
New York, New York 10022 
(212) 593-8000 

Attorneys for Intervenor-Petitioners the Institutional Investors 

5. The names, addresses and telephone numbers of counsel for Respondents are: 

Daniel Reilly 
Michael Rollin 
REILLY POZNER LLP 
1900 Sixteenth St., Ste. 1700 
Denver, Colorado 80202 
(303) 893-6100 

Attorneys for AIG Entities 

John G. Moon 
MILLER& WRUBELP.C. 
570 Lexington A venue 
New York, New York 10022 
(212) 336-3500 

Attorneys for the Triaxx Entities 

Beth A. Kaswan 
William C. Fredericks 
Max R. Schwartz 
SCOTT +SCOTT, Attorneys at Law, LLP 
The Chrysler Building 
405 Lexington A venue, 40th Floor 
New York, New York 10174 
(212) 223-6444 
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Counsel for the Retirement Board of the Policemen's Annuity & Benefit Fund of the City of 

Chicago and other members of the Public Pension Fund Committee 

Peter N. Tsapatsaris 
PETER N. TSAPATSARIS, LLC 
200 East 33rd Street 
27th Floor, Suite D 
New York, New York 10016 
(646) 490-7795 

Talcott J. Franklin 
TALCOTT FRANKLIN P.C. 
208 North Market street 
Suite 200 
Dallas, Texas 75202 
(214) 736-8730 

Counsel for Respondent-Intervenors the Knights ofColumbus 

Donna H. Lieberman 
Scott A. Ziluck 
HALPERIN BATTAGLIA RAICHT, LLP 
40 Wall Street, 37th Floor 
New York, New York 10005 
(212) 765-9100 

Attorneys for United States Debt Recovery, LLC VIII, L.P., and United States Debt 
Recovery X, L.P. 

Sarah E. Lieber 
CIFG Assurance North America, Inc. 
850 Third Avenue, lOth Floor 
New York, New York 10022 
(212) 909-0425 

Jason H. Alperstein 
KOPELOWITZ OSTROW P.A. 
200 S.W. 1st Avenue, 12th Floor 
Fort Lauderdale, Florida 33301 
(954) 525-4100 

Attorneys for Sterling Federal Bank, F.S.B., Bankers Insurance Company, Bankers Life 

Insurance Company, First Community Insurance Company, and Bankers Specialty 

Insurance Company 
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Thomas B. Hatch 
Bruce D. Manning 
ROBINS, KAPLAN, MILLER & CIRESI L.L.P 
2800 LaSalle Plaza 
800 LaSalle A venue 
Minneapolis, Minnesota 55402 
(612) 349-8500 

Counsel of Federal Home Loan Bank of Pittsburgh 

William B. Federman 
FEDERMAN & SHERWOOD 

10205 North Pennsylvania Ave. 
Oklahoma City, Oklahoma 73120 
(405) 235-1560 

Attorneys for American Fidelity Assurance Company 

6. This appeal is taken from the Decision/Order/Judgment of Supreme Court ofthe 

State of New York, County ofNew York (Justice Barbara R. Kapnick), entered in the office of 

the Clerk of Supreme Court of the County ofNew York on February 21,2014 (the "Judgment"). 

Attached hereto as Exhibit A is a true and correct copy of the Judgment. 

7. On June 29, 2011, Petitioner BNYM, as trustee for 530 residential mortgage 

backed securities (RMBS) trusts, filed a Verified Petition, pursuant to CPLR Section 7701, 

seeking approval of its decision to enter into a settlement of certain trust claims. Under the 

settlement, certificateholders in the trusts will receive $8.5 billion in cash, as well as more than 

$2 billion in landmark servicing improvements for the mortgages still held in the trusts, upon 

entry of a final, non-appealable judgment finding that BNYM acted reasonably and within the 

scope of its discretion and authority in entering into the settlement. 

8. On June 3, 2013, Supreme Court commenced a nine-week evidentiary hearing 

that concluded on November 21,2013. On January 31,2014, Supreme Court issued the 

Judgment and held: 
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After reviewing the voluminous record and carefully considering the arguments 
presented by all counsel, this Court fmds that, except for the fmding below 
regarding the loan modification claims, the Trustee did not abuse its discretion in 
entering into the Settlement Agreement and did not act in bad faith or outside the 
bounds of reasonable judgment . 

. . . . What is before this Court, however, is the issue of whether the Trustee 
abused its discretion in settling the loan modification claims. On this issue only, 
the Court fmds that the Trustee acted ''unreasonably or beyond the bounds of 
reasonable judgment," (supra at 25), in exercising its power to settle the loan 
modification claims without investigating their potential worth or strength. (See 
Hr'g Tr. 2684:10-19, July 19,2013 (Trustee's corporate trust law expert states 
that a Trustee cannot release a claim without understanding its value).) As a 
result, paragraphs (h), (i), G), (k) and (t) of the PFOJ are approved to the extent 
that they do not apply to the loan modification claims. 

Accordingly, it is hereby ORDERED and ADJUDGED that the Settlement 
Agreement is approved except to the extent that it releases the loan modification 
claims. 

9. Petitioner BNYM appeals the Judgment with respect to Supreme Court's 

erroneous ruling regarding loan modification claims in the settlement. 

10. There is not a related action or proceeding pending in any court of this or any 

jurisdiction. 

11. There is currently an appeal pending in this action. On May 28, 2013, certain 

Respondents filed an appeal in this action relating to Supreme Court's grant of Petitioners' Order 

to Show Cause to strike Respondents' jury demand. Dkt. No. 841. Respondents served entry of 

the order of May 28,2013. Dkt. No. 834. Attached hereto as Exhibits Band Care the relevant 

notice of appeal and pre-argument statement, respectively. 
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Dated: February 21, 2014 
New York, New York 

By:_s:::J';L!!::!~~~~~ 
Hector Gonzalez 
James M. McGuire 
Mauricio A. Esp -

DECHERTLLP 
I 095 A venue of the Americas 
New York, New York 10036 
(212) 698-3500 

Matthew D. Ingber 
Christopher J. Houpt 
MAYER BROWN LLP 
1675 Broadway 
New York, New York 10019 
(212) 506-2500 

Attorneys for Petitioner The Bank of New York Mellon 

15159394 
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